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THE AUTOMOBILE DEALER FRANCHISE ACT OF 1956 
by 


DonaLp P. McHucH* 


On August 8, 1956, President Eisenhower signed into law the bill 
referred to in the Senate Judiciary Committee as the Automobile 
Dealer’s “Day in Court” bill, or as it is now generally called, the 
Dealer Bill. 

This law permits franchise automobile dealers to bring suit for 
damages, without regard to the amount in controversy, in United 
States District Courts for the failure of automobile manufacturers 
to act in good faith in performing or complying with any of the 
terms of the franchise or in terminating, cancelling or not renewing 
the dealer’s franchise. Irrespective of contractual provisions, the law 
grants a right of review in the fedcral courts of disputes between 
factory and dealer involving the good faith of the manufacturer in 
complying with, terminating or not renewing the franchise. The 
duty of each party to act in good faith includes the obligation to 
guarantee the other party freedom from coercion, intimidation or 
threats of coercion or intimidation. 

In signing the measure, the President approved this legislation as 
a serious Congressional effort to deal with abuses Congress found to 
exist, but he expressed misgivings at adopting an approach which he 
considered an “unwarranted instrusion” into an area traditionally 
reserved to private enterprise. 

In enacting the Dealer Bill into law Congress recognized that auto- 
mobile dealers had made a strong showing in public hearings, that 
problems created by their unequal bargaining position could only be 
solved by legislation. Twenty-two bills dealing with the automobile 
industry were introduced in the last Congress. The other bills dealt 
with franchise termination and the forcing of cars, bootlegging, terri- 
torial security, phantom freight, and other matters. As a matter 
of fact, unrest among automobile dealers had reached the point where 
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the Senate deemed it necessary to constitute a subcommittee of the 
Interstate and Foreign Commerce Committee to study automobile 
dealer marketing problems. That Subcommittee conducted an ex- 
tensive investigation of the whole complex of factory-dealer relations 
in the automobile industry. It is significant that out of the welter of 
bills introduced the only Act which emerged created a dealer right 
of action at law. 

I am sure you are interested in how the Dealer Bill fits into the 
general framework of the antitrust laws. Is it consistent with past 
Congressional pronouncements on the preservation of free competition 
in America? Is it in any way a departure from the Congressional 
mandate that the free play of competitive forces in the market place 
is the greatest assurance of a healthy and prosperous economy? 
Does it portend a new approach by Congress to competitive problems 
in different industries? 

To understand this law, it is necessary to examine its legislative 
history in both Houses. Significant changes made in the Bill in the 
House were adopted by the Senate. Antitrust policy considerations 
were largely responsible for the revision. To what extent did these 
amendments affect the basic objectives of the Dealer Bill, as con- 
ceived by its Senate sponsors? Since I had the unique opportunity of 
observing at firsthand the shaping of the Bill in its passage through 
both Houses, I think a brief appraisal of this legislative journey would 
be a useful contribution. 

As you may know, S.3879, the Dealer Bill, was introduced by 
Senator O’Mahoney following the completion of the hearings on the 
General Motors Corporation before the Senate Judiciary Sub- 
committee on Antitrust and Monopoly. These hearings were part of 
a case study of the General Motors Corporation as an example of 
bigness and concentration of economic power. General Motors’ 
history and growth were studied, but probably the most dramatic 
testimony presented related to General Motors’ relations with its 
franchise automobile dealers. Most of those who testified were 
dealers whose franchises had been terminated or not renewed, but there 
was also testimony from current dealers. The Subcommittee, which 
unanimously approved the Dealer Bill, was convinced by this testi- 
mony that the factory had acted in such a way as virtually to deny 
the dealer his status as an independent business man. It was clear 
that the manufacturer could and did standardize, regiment, and 
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control the automobile dealer's business, and saddle the dealer with 
all the. risk, without assuming any corresponding liability. 

The Subcommittee heard that during the period of record auto- 
mobile sales, dealer mortality reached its highest level since the 
recession of 1938. Dealer profits, measured as a return on sales, 
declined to less than one percent. There was presented to the Sub- 
committee a recital of experiences of excessive pressures: to sell 
automobiles in volume and of a type which the manufacturer desired ; 
to accept parts, accessories and supplies which the dealer did not 
want, did not need, or did not feel his market was able to absorb; to 
hire salesmen, to invest in new facilities, to pay for unwanted ad- 
vertising paraphernalia and literature. Dealers testified that monthly 
allotments of desirable models were withheld because of failure to 
order optional equipment, seat covers, radios, and other parts and 
supplies. Dealers bowed to factory pressure. Once a dealer entered 
this industry, the threat of terminauon made him a pliable tool. .\ 
dealer who did not bow, did not remain a dealer. One successful 
dealer stood up and publicly criticized the policies of General Motors. 
His franchise was not renewed. 

The manufacturers power over the dealer came from the threat 
of termination or non-renewal. This power stemmed from the in- 
equitable franchise which permitted the manufactrer to control the 
dealer's economic life. ‘The franchise generally provided for termina- 
tion by either party without cause, or at will, or for causes deter- 
minable solely by the manufacturer. In addition, the brief duration 
of some franchises left the dealer completely dependent upon the whim 
of the manufacturer for renewal. 

An examination of the various dealer franchises revealed that 
while bilateral in form they were unilateral in fact. They were drafted 
by the manufacturer to give maximum legal and economic protection 
to his interests, with no legal accountability to the dealer. When a 
dealer attempted to assert his rights at law, the prevailing view of the 
courts was that, however inequitable the consequences, the dealer, 
in executing the franchise, had surrendered his right to litigate his 
grievances. While noting that the results might be unjust, the courts, 
following strict concepts of contract law, concluded they were power- 
less to give relief and suggested that the remedy, if any, lay with 
the legislature. 
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In testimony before the Senate Subcommittee, General Motors’ 
counsel conceded that the Corporation was able to defeat on motions 
for summary judgment, practically any ctiort by a dealer to make 
the company account for its stewardship in a court of law. General 
Motors Corporation felt this was not unjust inasmuch as it had estab- 
lished its own extra-judicial machinery for airing dealer grievances. 
The company had set up its own dealer review board, staffed 
entirely by paid company employces, and had developed a procedure 
for processing dealer disputes. While the Subcommittee recognized 
that dealers were not always right in their disputes, there was a 
general revulsion against the notion that the dealers must be dependent 
upon the company’s own extra-judicial machinery for the sctticiment 
of basic differences. The sensibilities of fairminded men are offended 
by a system in which a dispute is determined by a tribunal controlled 
by one of the parties. 

The bulk of the dealer testimony concerned non-renewal by the 
manufacturer for failure to penetrate the market or to maintain 
national sales average. Non-renewal was usually preceded by great 
pressure from the factory, frequenily amounting to coercion or in- 
timidation. The dealers claimed either satisfactory performance or 
extenuating circumstances. ‘The Senate bill was designed to remedy 
the basic disability under which the dealer operated, namely inability 
to obtain court review of disputes with the factory because of the 
manufacturer’s power to terminate at will or not to renew. 

The Senate Bill permitted a dealer to bring suit in federal court, 
irrespective of contractual provisions, for damages sustained due to 
the failure of the manufacturer to act in gocd faith in terminating 
or not renewing the franchise or in performing any of its terms. 
Good faith was broadly defined as the obligation of the manufacturer 
to act in a fair, equitable and non-arbitrary manner so as to guarantee 
the dealer freedom from coercion, intimidation, and threats of co- 
ercion and intimidation, and to preserve all of the equities of the 
dealer which are inherent in the relationship between factory and 
dealer. The Bill did not specify what would constitute deprivation 
of a dealer’s equities. It assumed that a court under this concept 
would consider all relevant circumstances, including the dealer’s 
investment, his inability to convert his capital resources to other uses, 
representations made to the dealer by factory representatives, local 
market conditions, and any other facts bearing upon whether the 
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dealer had been fairly treated. Note that the great bulk of testimony 
heard by the Subcommittee dealt with the question whether the 
dealer had an adequate record of sales performance. The Senate 
Bill conceived that the merits of this issue, in conjunction with other 
cases of obvious coercion or intimidation, would be subject to court 
review. It is apparent that such a bill would impose upon courts 
extremely difficult tasks involving determination of commercial mat- 
ters in the retail distribution of automobiles. Nevertheless, since the 
franchise precluded court review and since the Congress was un- 
willing to rely upon the manufacturer’s own extra-judicial machinery, 
the only answer was legislation creating a new right of action. 

It was the vague generality of the good faith concept that pro- 
voked the principal opposition from manufacturers. Their fears, 
some real, some fancied, were expressed in their firm opposition to 
the Bill. Essentially, the factories rebelled at surrendering any of their 
traditional control over the dealer, particularly to a jury. 

This legislation would not have been necessary if decades ago 
automobile manufacturers had offered dealers a truly bilateral con- 
tract. If the franchise had contained objective criteria of performance, 
and had not been written in such a manner as to preclude court 
review, dealers would not have sought relief from the Congress. 

The language of the Senate Bill was tempere:! in the fire of 
public hearings in the House and subjected to most careful scrutiny. 
Its broad provisions were tested against a variety of situations to 
determine their precise effect. The two most significant changes made 
in the House were: (1) addition of a proviso that no provision of 
the Act shall repeal or modify any of the antitrust laws; and (2) a 
re-definition of good faith by eliminating the “equities” concept. 
These amendments were inspired by antitrust considerations. While 
desiring to secure relief for the dealer from an inequitable franchise, 
the House was vigilant to prevent dealers from obtaining a refuge 
from the rigors of competition. 

The antitrust saving clause stemmed from the grave concern of 
the advocates of hard competition about the effect of the Bill upon 
problems of new car bootlegging. Bootlegging is a term used to 
describe the sale by franchise dealers of new automobiles to used 
car dealers for resale to consumers. Until about 1953 car prices were 
generally firm as the industry worked to fill the backlog of demand 
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resulting from World War II and the post-war boom. In late 1953 
inventories of new cars in dealers’ hands began to mount. Dealers 
charged overproduction by the factories. Factory pressure to move 
cars was intensified. With big investment in inventories, dealers en- 
gaged in blitz sales and bootlegging. Inclusion of phantom freight 
in factory sales to dealers gave added impetus to bootlegging. Fran- 
chise dealers with high overhead and responsbility for the warranty 
program were hurt by new car sales from used car lots at prices 
they could not meet. 

Both factory and dealer had sought from the Department of 
Justice a ruling which would permit revision of the franchise to 
prevent bootlegging. The Department refused to waive criminal pro- 
ceedings. Bills seeking to outlaw bootlegging were then pending in 
Congress. In testimony before the House Judiciary Committee the 
Justice Department stated that any attempt on the part of a manu- 
facturer to stamp out bootlegging would be a violation of the anti- 
trust laws. Further, the Department felt that the free play of the 
market should test the merits of bootlegging as against the franchise 
system of distribution. 

On the Senate floor a provision had been written into the Bill 
permitting the manufacturer to defend a suit by showing lack of 
good faith on the part of the dealer. There was some indication in 
the Senate debate that bootlegging by the dealer might be considered 
lack of good faith. Upon the strong insistence of the Department of 
Justice that such an interpretation would be inconsistent with the 
antitrust laws, the House added a clause that no provision of the 
Act shall repeal, modify or supersede any provision of the antitrust 
laws. 

The House Report asserts in clear language that the manufac- 
turers obligation to act in good faith extends to all of his domestic 
franchise dealers, including those who are bootlegging, those who 
sell outside their zone of influence or territory, and those who sell at 
less than suggested retail prices. The Report states: 


“Similarly a manufacturer in a dealer’s suit for damages stem- 


ming from a manufacturer's refusal to supply adequate cars 
could not set up by way of defense as lack of good faith, the 
fact that the dealer sold new cars to other new or used car 
dealers for resale to the public.” 
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Bootlegging may raise some knotty problems for the courts in 
actions under this law. While the House Report expresses a strong 
attitude, it by no means disposes of all the problems. The Courts 
may have an opportunity to test the Justice Department position that 
any effort of a manufacturer to curb bootlegging violates the anti- 
trust laws. Wholly unilateral refusal by automobile manufacturers to 
sell, not in cooperation with other dealers, either expressed or implied, 
raises questions of antitrust law which have not been the subject 
of express judicial declaration. 

The Senate sponsors expressed their belief that the Bill was not 
designed to remedy the bootlegging problem. According to their view 
bootlegging is a circumstance to be considered by the jury in deter- 
mining the issue of good faith. 

The second significant change involved the definition of good 
faith. The Senate version sought to preserve all the equities inherent 
in the relationship between the parties. The Department of Justice 
contended this thwarted antitrust goals. Those goals include the 
right of newcomers to enter the automobile dealer business and the 
unrestricted right to develop new techniques of distribution. 

It was feared that the broad reference to dealers’ equities might 
include the dealer’s right to be free from the competition of added 
franchise dealers. If a dealer could successfully assert that the estab- 
lishment of new dealers destroyed his equities, the result might well 
be to freeze the pattern of distribution. Similarly, it was urged that 
the preservation of dealers’ equities might oblige a manufacturer to 
gear his production and distribution not to market stimuli but to the 
preservation of each dealer’s profitable investment. While no clear 
showing was made that such consequences might reasonably flow 
from the Bill, the House was sufficiently impressed to strike the 
“equities” language and confine the definition of good faith to an 
obligation not to coerce or intimidate. 

While the Senate Report emphasized the size of the dealer’s 
investment and his resulting dependence upon the factory, it recog- 
nized the manufacturer's right to sever relations with anv dealer not 
providing adequate representation. The House Report reiterated the 
manufacturer’s right under the Act to terminate or not renew an in- 
efficient or undesirable dealer. In deleting the “equities” language. 
the House Report made clear it sought to avoid freezing existing 
channels of distribution. However, the Report: suggested ‘that the 
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appointment of so-called “stimulator dealers’ might still provide 
dealers a cause of action if shown to be a device to coerce or in- 
timidate. The Senate hearings disclosed that manufacturers, in an 
effort to stimulate sales of a dealer, would appoint low overhead 
dealers in neighboring areas. Such dealers, frequently company fi- 
nanced, engaged in blitz sales and questionable advertising. While 
curtailment of the factory's right to appoint added dealers to obtain 
better distribution is inconsistent with antitrust objectives, the motive 
underlying the appointment of additional dealers might become a 
question for the jury in appropriate cases. 

The law gives a right of action only to dealers, but manufacturers 
can defend by asserting lack of good faith on the part of the dealer. 
Thus the law imposes upon both parties the obligation to act in 
good faith. The House Report emphasized that good faith must now 
be determined in the context of coercion or intimidation. 

It will be noted that each amendment was adopted to accom- 
modate the objectives of the Bill to antitrust goals. The sole reason 
for restricting the concept of good faith was to guard against the 
danger of insulating the dealer from the rigors of competition. Thus 
revised, the law does not restrict the dealer’s rights where the factory 
terminates or fails to renew the franchise because of the dealer’s 
unwillingness to submit to excessive sales pressure. The crux of 
the question is what constitutes coercion or intimidation. The House 
inserted a special proviso in the Bill, that recommendation, en- 
dorsement, exposition, persuasion, urging or argument shall not 
constitute a lack of good faith. The Bill is not intended as a refuge 
from competition. Merchandising efforts aiming at better distribution 
and lower prices are in no way discouraged. It is only where excessive 
sales pressure denies the dealer his rights and stature as an inde- 
pendent businessman, that it becomes coercion or intimidation. The 
House Report declares that normal sales recommendations and per- 
suasion are not per se coercion or intimidation, but specifically 
states that evidence thereof should be admissible as bearing upon 
the issue. The effectiveness of the law will turn in large measure 
upon the extent to which trial courts will accept the House view 
that all such evidence is relevant to the issue of coercion or in- 


timidation. 
The existence of coercion or intimidation may be shown by a 
variety of circumstances and may be inferred from a course of con- 
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duct. The House Report reasserted the Senate's view that manufac- 
turer pressure, direct or indirect, upon a dealer to accept auto- 
mobiles, parts, accessories or supplies which he does not need or 
want or feel the market is able to absorb, may, in appropriate 
instances, constitute coercion or intimidation. It was noted that co- 
ercion or intimidation might also exist if the manufacturer attempted 
to require the dealer to handle exclusively or to sell a specified 
quota of parts or accessories made or approved by the manufacturer. 

According to my latest information, no cases have been filed under 
this Act. The first few cases decided will be important in charting 
the future course of the law. What combination of circumstances 
will be sufficient for a court to submit the issue of coercion or in- 
timidation to the jury? A liberal approach by the court concerning 
the quantum of proof neccessary to make coercion or intimidation a 
jury question, will make this Act an effective weapon for striking 
at abuse of power by manufacturers. On the other hand, a severe 
test might effectively emasculate the law. 

A few examples of fairly typical dealer situations will illustrate 
the problems facing the courts. First, the case of the dealer who was 
terminated or not renewed after he had refused to yield to company 
suggestions that he made a substantial additional capital investment. 
If the dealer had been subjected to harassment by factory representa- 
tives, coupled with any threats, presumably this would present an 
issue for the jury. A more difficult question would arise if the 
factory could demonstrate the commercial wisdom of the additional 
investment, the absence of threats, and that the non-renewal or 
termination was based upon faulty sales performance flowing in part 
from the failure to make the additional investment. 

What of the case of the dealer whose termination or non-renewal 
is due solely to his public criticism of company policy? The legisla- 
tive history seems to indicate that all facts surrounding the company’s 
attitude and actions toward the dealer's criticism should be submitted 
to the jury as bearing on the issue of coercion or intimidation. 

The vast majority of terminations or non-renewals are for alleged 
failure to obtain market penetration or national sales average. The 
evidence submitted may reflect only normal efforts by the factory to 
obtain better sales performance. Nevertheless, the legislative history 
indicates that its evaluation presents a question for the jury. 











362 THE ANTITRUST BULLETIN 


The law also enables dealers to sue when manufacturers do not 
act in good faith in performing or complying with provisions of the 
franchise. Both House and Senate Reports indicate that the dealer 
may have a cause of action when the factory does not act in good faith 
in failing to supply needed automobiles. Obviously, not every refusal 
by the factory to furnish cars would be coercion or intimidation. 
Would such refusal be actionable only if employed to penalize a 
dealer? 

It would seem that any evidence of resistance to factory pressure 
which resulted in termination or non-renewal should be submitted 
to the jury. Should the dealer's fear of financial loss upon liquidation 
of the franchise be admissible? Would the state of mind of the dealer 
be relevant in determining whether there has been coercion or 
intimidation? These are some of the more difficult questions which 
will face the courts in actions under this law. 

Congress sought to give dealers an important new right of action. 
The Senate Bill used very broad terminology to effectuate this pur- 
pose. I have shown that restrictive changes made by the House 
were designed solely as antitrust safeguards. The basic objective of 
the Senate Bill, therefore, remains unchanged. 

With this legislative background in mind, let us consider how this 
law fits into the general framework of the antitrust laws. This is an 
antitrust law in the sense that it arose out of the failure of the 
antitrust laws to deal with the problem of bigness and concentration. 
As Congressman Celler expressed it, “Implicit in these measures is 
the premise that in the automobile industry concentration of economic 
power among the manufacturers has proceeded to the point where 
the ordinary rules of contract law are no longer adequate for the 
protection of the dealers or the public.” The automobile industry 
is among the most highly concentrated in the United States. Three 
companies now produce about 6 percent of all passenger cars sold 
each year, the largest alone producing nearly 55 percent of the 
total market. The massive size and tremendous power of these cor- 
porations are too well known to you to require detailed recitation. 
Arraved against these great concentrations of corporate power are 
some 40,000 small businessmen. With only five producers, the dealers 
are restricted in their choice of suppliers, and thus their bargaining 
position is seriously weakened. The vast disparity in power between 
factory and dealer, buyer and seller, produced the conditions which 
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made this law necessary. The form in which the franchise has 
been cast testifies to the abuse of superior bargaining power. The 
automobile manufacturers have steadfastly refused to grant the dealers, 
under the franchise, rights which could be enforced in a court of 
law. As the preamble properly states, this law is intended to sup- 
plement the antitrust laws. It seeks to equalize in some measure the 
uneven bargaining positions of the parties. 

It is a mistake to impute too much to this law. It was not intended 
as a panacea for all the automobile dealers’ ills. Unlike the principal 
body of antitrust law, its immedate thrust is not upon competition 
in the market place. The prime objective of the law is to permit 
dealers to obtain an impartial forum for settlement of disputes with 
the factory. Undoubtedly Congress hoped that if dealers were enabled 
to litigate disputes in Federal courts, manufacturers would exercise 
greater restraint in policies which have immediate consequences in 
the market place. 

The Department of Justice criticized what it considered to be 
the Bill's basic assumption: that antitrust enforcement, no matter how 
alert, cannot remedy the power disparity between factory and dealer. 
But the Bill does not assume that antitrust enforcement can never 
rectify this power disparity. The Department stated that it had the 
problem of concentration in the automobile industry under active 
consideration. Existing antitrust law may be sufficient eventually 
to cope with the problem of concentration in the automobile industry, 
but this seems a dubious possibility at this time. Some type of dis- 
memberment of the dominant producers may ultimately be obtained, 
but Congress could not afford to wait. The realities of the situation 
demanded immedate relief from the inequitable franchise. 

Professor Galbraith, who startled economists a few years ago 
with his novel concept of countervailing power, might view this law 
as a logical development in conformity with his theory. He says that 
countervailing power does not exist in industries such as automobile 
manufacturing, where the manufacturer is either completely in- 
tegrated or has an almost wholly dependent dealer organization 
between him and the consumer. On the other sides of the market 
there are no powerful groups of suppliers or purchasers to exert the 
type of countervailing power which Professor Galbraith states is the 
real self-regulating mechanism in our modern day economy. Under 
such circumstances he feels some type of government intervention 
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is justified. It would be presumptuous to claim that this Act com- 
pletely equalizes power and will act as the self-regulating mechanism 
assuring a healthy automobile industry. Nevertheless, it can be said 
that the main thrust of the Act is in that direction. Manufacturers’ 
power, not offset by any countervailing force, required the Congress 
to act. 

The antitrust laws seek the preservation of free competition in 
the economy gencrally. ‘They are not directed at special competitive 
problems of particular industries. However, critics of this law as 
special legislation ignore its broader implications. Not only dealers, 
but 12,000 wholesalers and 2,000 producers of automotive parts are 
affected. Because of the franchise, dealers were a captive market 
from which independent parts producers and wholesalers were largely 
excluded. Legislation tending to free the dealers from factory domi- 
nation would aid in opening this market to them. 

The question has been raised whether this Act is necessary, in 
view of the remedies available under existing antitrust laws. Under 
this Act, the dealer has a much lighter burden of proof than in cases 
brought under the Sherman or Clayton Acts involving coercion or in- 
timidation. He will not be confronted with the difficulty of estab- 
lishing unreasonable restraint of trade, public injury, or substantial 
lessening of competition. The Sherman and Clayton Acts do not 
make actionable the tvpe of excessive sales pressure which is at the 
heart of this law. The Chairman of the Federal Trade Commission 
testified that coercion and intimidation may be prosecuted by the 
Commission as a violation of Section 5 of the Federal Trade Com- 
mission Act. But the Commission has declined to prosecute except 
where there was factory pressure upon dealers who handle competi- 
tors products. Furthermore, no private causes of action accrue under 
the Federal Trade Commission Act. This law therefore creates sub- 
stantially new rights of an antitrust nature. 

Opponents of the law argue that it represents an undue inter- 
ference with the freedom of contract. It does affect existing contract 
rights. The Senate Report said this Bill “imposes a duty of good faith 
in certain situations upon the manufacturer in addition to any 
obligations existing under the franchise.’ The Act affects dealer 
franchises in two ways: first, it imposes upon the manufacturer the 
duty to act in good faith in complying with its terms; and, second, it 
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makes the manufacturer’s right to refuse to renew an expiring fran- 
chise subject to the obligation to act in good faith. 

The imposition of a requirement of good faith in the performance 
of contract obligations is not a novel departure from recognized 
principles of law. Courts have read such a requirement into other 
contracts. For instance, in cases requiring performance to personal 
satisfaction, the courts have insisted that the apparently unqualified 
right to reject performance must be exercised in good faith. 

The law introduces a new concept in requiring good faith on the 
part of the manufacturer who fails to renew a contract which has 
expired by its own terms. However, this new duty may be viewed 
as an extension of the common-law principle that surrounding cir- 
cumstances will be taken into account in determining the intention 
of the parties to a contract. Examining the circumstances in this 
industry reveals that while nominally an automobile dealer franchise 
may be executed for a fixed term, in fact the parties contemplate a 
continuing relationship of indefinite duration. To obtain a franchise, 
the dealer must invest substantial sums in facilities not readily 
convertible to other uses. Such a circumstance indicates the intention 
of both parties that the contract be renewed at the end of its term, in 
the absence of countervailing reasons. The Act places the burden 
of proof upon the dealer. In effect, it gives the dealer the right to 
assert his equities before an impartial tribunal if the manufacturer 
arbitrarily disappoints his reasonable expectation that the franchise 
will be renewed. 

There has been some speculation whether the principles embodied 
in the law will or should be extended to other industries. Congress 
will almost certainly face this problem in the near future. There 
has already been agitation for similar legislation in other industries, 
including farm equipment, home appliances, and retail gasoline. 

Congress will undoubtedly exercise caution in extending to other 
industries obligations such as those imposed by this Act. The House 
amended the Senate Bill so as to limit its application to domestic 
dealers only, since it had before it no evidence of coercive practices 
with respect to dealers abroad. 

Extension of this good faith concept to other industries should 
depend upon the existence of circumstances similar to those which 
made it so appropriate for the automobile industry. These circum- 
stances include the gross inequality of bargaining power between 
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the manufacturer and the dealer; the one-sided nature of the franchise, 
which made judicial review almost impossible; the heavy invest- 
ment of the dealer in facilities not readily convertible; and the 
fewness of producers which rigidly limits the dealer’s alternatives 
in the event of termination or non-renewal. Finally, in the hearings 
leading to the introduction and passage of the Bill, there was evi- 
dence that the manufacturers had actually abused their power by 
the exertion of unconscionable pressure on the dealers through threat 
of termination or non-renewal. The passage of this Act, with over- 
whelming bipartisan support, should be a warning to those in other 
industries who would abuse power. Internal housecleaning, volun- 
tarily undertaken, might obviate the need for Congressional action. 

Future judicial interpretation will determine the success of the 
Act in achieving the objectives of its sponsors. Knowing that they 
will now be accountable for their conduct in court, automobile manu- 
facturers will undoubtedly be more circumspect. Substantial reforms 
have already been introduced in some franchises. As urged on the 
floor of Congress, this law nails down these gains. Senator O’Mahoney, 
who guided the Bill to passage, characterized it as an invitation to 
decency and fair dealing. He expressed the hope that factories would 
cooperate with dealers in abolishing acknowledged abuses and thus 
make dealer suits unnecesssary. In a real sense, the mere enactment of 
the law may create the strategic threat to protect the dealer from 
pressures which deprive him of freedom to act as an independent 


businessman. 
oo * * * a 
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THE AUTOMOBILE DEALER FRANCHISE ACT OF 1956: 
A DISSENT* 


by 


Cart H. Fuipa** 


In his interesting and informative address Mr. McHugh con- 
ceded that the Act imposes upon the Courts “extremely difficult 
tasks involving determination of commerical matters in the retail 
distribution of automobiles,” and he referred to “the vague generality 
of the good faith concept.” Nevertheless, he feels strongly that the 
Act was necessary as the only practical answer to the serious plight 
of che dealers. The Act defines “good faith” entirely in terms of 
“freedom from coercion, intimidation, or threats of coercion or in- 
timidation,” with the proviso, added at the request of automobile 
manufacturers, that “recommendation, endorsement, exposition, per- 
suasion, urging or argument shall not be deemed to constitute a lack 
of good faith.” Pursuant to this statutory language we may now 
look forward, with keen anticipation, to trials in the Federal Courts 
where plaintiff dealer will allege and attempt to prove that the de- 
.fendant manufacturer said to him: “We'll slit your throat unless 
you sell 10,000 cars within the next two weeks.” Defendant, on 
the other hand, will offer to show that a factory representative peti- 
tioned for an interview at a time most convenient to plaintiff, and 
diffidently, respectfully and prayerfully suggested to plaintiff that, 
perhaps, sales could be increased a bit. It seems plain that enforcement 
of such a statute will, indeed, be “extremely difficult.” It is not so 
plain how such a statute fits into the antitrust picture. That question 
is important because, as Mr. McHugh so eloquently explained, the 
Act, as amended by the House, is designated as a “supplement 
to the antitrust laws’ and Section 4 explicitly states that it shall 
not repeal, modify, or supersede, directly or indirectly, any pro- 
vision of the antitrust laws. 





* This paper is an attempt to reconstruct from notes and from memory the writer's 
comments on Mr. McHugh’s address at the 1956 Trade Regulation Round Table of the 
Association of American Law Schools, held at Chicago, Illinois, on December 29, 1956. 
Exhaustive documentation is not intended. 


** Professor of Law, The Ohio State University. 
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The pertinent problems that come to one’s mind in this connection 
are those arising out of exclusive territorial dealerships. The Attorney- 
General's Committee tells us that such a dealership is unlawful when 
it “forms part of an attempt to monopolize,” but that it “should be 
upheld where its effect is not unreasonabiy to foreclose competition 
from the dealer’s market.” ' Our Act will be invoked whenever such 
a relationship is either canceled or not renewed. A possible ground 
for such action may be a violation of a territorial restriction by the 
dealer. But the validity of such a restriction under the antitrust laws 
is highly doubtful,? and Section 4 of our Act certainly indicates that 
a contract clause forbidden by the antitrust laws shall not be en- 
forceable under this Act. Hence, a cancellation solely because of a 
sale outside of the dealer's territory would not create a cause of action 
for “coercion.” 

More important is the question of the dealer’s position in case of 
the manufacturer's refusal to renew a franchise which is then given 
to another dealer. Two recent Sherman Act cases, both decided 
before our Act became law, reached different results. In Schwing 
Motor Co. v. Hudson Sales Corp.* two successful Hudson dealers 
in Baltimore brought suit under the Sherman Act for failure to renew 
their franchises. Defendant had given an exclusive franchise to a 
newcomer who now had a monopoly of Hudson sales in Baltimore. 
The action was dismissed on the ground that the agreement “between 
a comparatively small manufacturer in a highly competitive field 
and a local dealer whom the manufacturer wished to secure ...° * 
was not a restraint of trade, and that preliminary discussions between 








1 Report of the Attorney General's National Committee to Study the Antitrust 
Laws (March 31, 1955), p. 29. 


bd 


2 The Department's position on this issue is epitomized by the consent decree in 
U. S. v. Philco Corporation, 1956 Trade Cases 68, 409 (D. C. E. D. Pa., July 13, 1956) 
which forbids territorial restrictions, subject to Philco’s right “to designate geographical 
areas in which such distributors shall respectively be primarily responsible for whole- 
saling Philco products and to terminate the franchise of distributors who do not 
adequately represent Philco ...” A bill legalizing territorial restrictions (H.R. 6544, 
84th Cong., Ist Sess.) was never enacted. See Hearinzs before a Subcommittee of the 
Committee on Interstate and Foreizn Commerce, House of Representatives, 84th Concg., 
July 1955, April and May 1956, on “Automobile Marketing Legislation.” 


3 138 F. Supp. 899 (D. C. Md., 1956), aff'd per curiam 1956 Trade Cases 68, 564 
(4th Cir., 1956). 


$ 138 F. Supp. 899, at 906. 
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defendant and the recipient of the new franchise could not reasonably 
be characterized as a conspiracy. The opposite result was reached 
by Judge Holtzoff in Webster v. Packard,* who denied defendant's 
motion for judgment notwithstanding a verdict based on a finding 
of conspiracy. 

Although the reasoning of the Schwing case seems to be more 
plausible than that of the Webster case,® certain facts stated in the 
Webster opinion are puzzling: Plaintiff, one of three Packard dealers 
in Baltimore, had been continuously operating at a profit for a long 
time, and defendant had repeatedly shown its appreciation of plain- 
tiffs services. Nevertheless, when plainuff's franchise expired, defen- 
dant decided to give an exclusive franchise to one of the other two 
dealers, who had been operating at a loss. Plaintiff was given no 
explanation as to why he was dropped. Judge Holtzoff did not 
emphasize this as influencing his decision in any way, but the bare 
recital of this almost incomprehensible action by defendant? might 
indicate a sinister motivation for the refusal to renew plainuff’s 
franchise. Hence, this may have been an example of the situations 
which brought about the clamor for new legislation: An efficien: 
and successful dealer, after vears of hard work spent in building up 
his dealership, suddenly finds himself sacrificed to an inefficient and 
unsuccessful rival without any apparent reason whatever. Yet, the 
1956 Act would not have helped because plaintiff most likely could 
not have shown that defendant's conduct was the result of “coer- 
cion” rather than “persuasion.” 

On the other hand, plaintiff might have won this case if he had 
sued under one of the state statutes which prohibit cancellation or 


non-renewal of an automobile dealer's franchise “‘without just cause.” * 


5 135 F. Supp. + (D. C. D. C. 1955), now pending on appeal 


6 See Handler: Annual Antitrust Review, 11 Record of N. Y. City Bar Assoc. 367, 
369-381 (1956). 


7 Possibly the trial record, which is not accessible to me, might clear up the 
mystery. 


8 Minnesota Statutes Annotated §168.27, Subdivision 14 (3) (added in 1955); this 
Statute also contains specific prohibitions against inducing dealers ‘‘to accept delivery 
of any motor vehicle . . . which shall not have been ordered by said . . . dealer.” 
See Willys Motors v. Northwest Kaiser-Willys, 142 F. Supp. 469 (D. C. Minn., 1956) 
New York General Business Law §197 (added in 1956): Termination or Non-Renewal 
of Dealer’s contract not permitted “except for cause.” Compare General Motors v. 
Blevins, 144 F. Supp. 381 (D. C. Colo., 1956) holding unconstitutional Colorado Statute 
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That formula evokes the rule of reason, or similar concepts familiar 
in other areas of the law.” If legislation was needed in this field, 
the language of these state statutes seems to be more pointed than 
that of the Federal Act. Surely, that Act cannot reasonably be in- 
terpreted as requiring renewal of every franchise. 

Mr. McHugh seems to be unhappy about the deletion of anti- 
bootlegging provisions from the bill. He cites the statement in the 
House Report as expressing “a strong attitude,” but suggests that 
this “by no means disposes of all the problems.” In short, Mr. Mc- 
Hugh apparently does not accept the view that efforts to curb boot- 
legging violate the antitrust laws. However, a prohibition against 
bootlegging dictates to the dealer with whom he may and may not 
do business, with the risk of economic loss in case of non-compliance; 
it also involves, at least indirectly, control over resale prices, since 
the sale by a franchised dealer to a non-franchised dealer will lead 
to a lower retail price to the ultimate consumer. Hence, legislative 
or contractual prohibitions against bootlegging and the enforcement 
of such prohibitions would be at war with the principles established 
by U.S. v. Bausch @ Lomb Co.'® Indeed, complaints about boot- 
legging may be comparable to complaints about distributors who 
obtain satisfactory profits and increased volume by selling below fair- 





requiring court approval of franchise cancellation or non-renewal. The continued 
validity of the Minnesota and N. Y. Statutes depends on a finding that they are not 
in “direct conflict’’ with the Federal Act: §5 of the Automobile Dealer Franchise Act. 


” For instance, “just cause’’ as a cause for discharge is familiar language in collective 


bargaining agreements which has been applied in thousands of arbitration awards. See 
Shulman and Chamberlain: Cases on Labor Relations (19/9) pp. 366-560. Compare 
also the reasonable business purpose doctrine in the law of taxation as first applied 
to corporate reorganizations in Gregory v. Helvering, 293 U. S. 465 (1935). 


10 321 U. S. 707, at 721 (1944), cited by Assistant Attorney-General Stanley Barnes 
in a statement opposing the anti-bootlegging provisions of the Senate Bill. Hearings 
before the Antitrust Subcommittee of the House Judiciary Committee on H.R. 11360 
and S. 3879 (Automobile Dealer Franchises), 84th Cong., 2d Sess., p. 135. In this 
connection, Mr. McHugh states that “wholly unilateral refusal by the manufacturer to 
sell . . . raises questions of antitrust law which have not been the subject of express 
judicial declaration.” Perhaps, this is an oblique reference to U. S. v. Colgate, 250 
U. S. 300 (1919). Conceivably, a refusal to renew a franchise because of the dealer’s 
previous record of bootlegging might be upheld under the somewhat doubtful authority 
of that case; such a result would be more likely in the case of a small rather than one 
of the leading manufacturers. See House Hearings, supra, p. 262, for a statement that 
the fact of bootlegging by a dealer should not be a defense in an action for damages 
for termination of a franchise. 
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trade prices. It is so easy to brand as “unfair” anything one happens 
to disapprove.” 

It is said that the Act was necessary because court decisions have 
construed franchise agreements as unilateral undertakings which 
permit cancellation by manufacturers without regard to the “good 
faith” concept. Indeed, the House Committee Report cites four 
decisions sustaining termination at will under the terms of the specific 
contracts involved.'* It is true that such literal interpretation rep- 
resents the majority view of the courts. However, at least some courts 
have recognized that options to terminate at will cannot be exer- 
cised against equity and good conscience;'* such approach is similar 
to the continental rule which requires that all contracts must be 
interpreted in good faith.'' The absence of a similar general rule 
in American Contract law may be regrettable. Nevertheless, our 
courts would, probably, have the power to apply such a rule if they 
can be persuaded that defendant's conduct in a particular case is 
especially arbitrary or shocking. Whether the “vague generality” 
of this statute would help the Courts to reach such a result is, at the 
very least, uncertain. 

But however unsatisfactory judicial interpretations of automobile 
dealer franchise contracts may have been in the past, it does not fol- 








11 About 406¢ of all dealers have no objection to bootlegging. House Hearings, 
supra, note 10, p. 261. 


12 Bushwick-Decatur Motors Inc. vy. Ford Motor Co., 116 F. 2d 675 (2d Cir., 1940) ; 
Buggs v. Ford Motor Co., 113 F. 2d 618 (7th Cir. 1940); Ford Motor Co. v. Kirkmyer 
Motor Co., 65 F. 2d 1001 (4th Cir. 1933); S. B. McMaster v. Chevrolet Motor Co., 3 
F. 2d 469 (E. D. S. C., 1925). 


13 Philadelphia Storage Battery vy. Mutual Tire Stores, 101 S. C. 487, 159 S. E. 
825 (1931), noted in 45 Harv. L. R. 378; Isbell vy. Anderson Carriage Co., 170 Mich. 
304, 136 N. W. 457 (1912); Holton v. Monarch Motor Car Co., 202 Mich. 271, 168 
N. W. 539 (1918); J. R. Watkins Co. v. Rich, 254 Mich. 82, 235 N. W. 845 (1931). 
Dildine v. Ford Motor Co., 159 Mo. App. 410, 140 S. W. 627 (1911); see also, Kirke 
La Shelle Co. v. Armstrong, 263 N. Y. 79, 87, 188 N. E. 163, 167 (1933); “In every 
contract there exists an implied covenant of good faith and fair dealing.” In Busam 
Motor Sales v. Ford Motor Co., 203 F. 2d 469 (6th Cir. 1953) it was held that under 
Michigan law the good faith requirement applies only to the inception of the contract. 


14 German Civil Code §242. Swiss Civil Code Art. 2: Every person is bound to 
exercise his rights and to fulfill his obligations according to the principles of good 
faith. The law does not protect the manifest abuse of a right. German Civil Code 
§826: Anyone who intentionally harms another in a manner violating moral precepts 
is liable in damages. Schlesinger: Comparative Law: Cases and Materials (1950), pp. 
333-341. As to the French doctrine of abuse of rights, id. 
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low that this legislation was the answer. The courts, after all, were 
dealing with one-sided agreements. Hence, the most effective way 
to remedy this situation was a radical change in the franchises them- 
selves, and this is precisely what has happened. Mr. McHugh has 
told us that “the threat of termination or non-renewal . . . for causes 
determinable solely by the manufacturer” was the crucial problem. 
In addition, the short duration of the franchises aggravated the diffi- 
culties. As the result of Congressional investigations of General 
Motors and of Automobile Marketing Practices, the industry has 
eliminated these objectionable features by revision of its contracts. 
For instance, since March 1, 1956 General Motors offers to all its 
dealers a 5 vear agreement cancelable by General Motors only for 
cause and cancelable by the dealer without cause on 30 days notice. 
The causes for cancellation are carefully defined: They include death, 
incapacity or insolvency of the dealer, conviction of the dealer for 
any crime which “may adversely affect the good will or interests 
of dealer, dealership or Chevrolet,” failure to maintain dealership 
operation during customary hours for seven days, provided such 
failure is not due to causes bevond the dealer's control, and failure 
to conduct business in accordance with the requirements of the 
contract.’* The last named clause refers, of course, to unsatisfactory 
sales performance. In this respect, objectively measurable criteria 
now replace the old one-sided and arbitrary provisions.’* More- 





5 House Hearings. supra, note 10, p. 552 


16) Id., p. 549: “Dealer shall provide satisfactory sales performance and render 
satisfactory service to owners in the area described in Paragraph First. Evaluation of 
Dealer's sales performance shall be based on the relationship of Dealer's sales of new 
Chevrolet passenger cars and trucks in such area, to the sales of other makes of passen- 
ver cars and trucks directly competitive therewith both in price and in product in 
such area, as compared to a similar relationship of the sales of new Chevrolet passenger 
cars and trucks to other makes of passenger cars and trucks directly competitive there- 
with specifically in the Chevrolet Zone area wherein Dealer is located, but not neces- 
sarily to the exclusion of the Chevrolet Rezional area or the National area. Such 
evaluation shall ke based on records generally accepted for such purposes by the auto- 
mobile industry and shall also take into account other pertinent factors, such as the 
trend of Dealer's sales performance over a reasonable period of time, the availability 
and the delivery of Chevrolet passenger cars and trucks to Dealer, and local conditions 
directly affecting such sales performance 

Where one or more other Chevrolet dealers are located within the area described 
in Paragraph First, the evaluation of the combined sales performance of all Chevrolet 
dealers in such area shall be made as provided above, and Dealer shall contribute its 
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over, any dealer may appeal cancellation to an impartial umpire** 
who replaces the former dealer relations board made up of com- 
pany officials. Similar reforms have been put into operation by Ford. 

Under these circumstances, Mr. McHugh’s observation that “‘sub- 
stantial reforms have already been introduced in some franchises” 
does not tell the whole story. These reforms were known to the 
House Committee when it recommended passage of the bill. Yet, 
only a minority of two’ members felt that this made legislation 
unnecessary. The majority suggested that “what the automobile manu- 
facturers do in response to congressional investigation or in con- 
templation of pending legislation, they can readily undo.” How- 
ever, it is hard to understand the apprehension that five-year-contracts 
would be torn up and a former Federal Judge dismissed from his 
post as umpire of dealer-relations the day after the congressional 
investigation had closed up shop. In fact, recent developments indicate 
that manufacturers and dealers are exceedingly happy with the new 
agreements which give to dealers “pretty much all they ask for.” 7® 

This gratifying improvement of manufacturer-dealer relations is, 
of course, largely attributable to the Congressional Committees which 
discovered and publicized obvious abuses and thereby induced the 
manufacturers to undertake what Mr. McHugh calls “internal house- 
cleaning.” This shows the beneficial effect of a well conducted legis- 
lative investigation. Hence, it is regrettable that an unnecessary and 
probably unenforceable statute had to be tagged on to it in the not 
always persuasive tradition that “there ought to be a law” for those 








fair share to the sales performance rating for the area. In evaluating Dealer's contribu- 
tion to the sales performance rating for such area consideration shall be given to such 
factors as Dealer’s sales performance over a reasonable period of time, the availability 
and delivery of Chevrolet passenger cars and trucks to Dealer, the geographic location 
of Dealer's place of business and the general shipping habits of the buying public within 
such area. Dealer’s sales participation experience within such area, and Dealer’s standard 
of sales participation within such area (if any) previously determined and accepted by 
Dealer and Chevrolet.” 


17 7d., 558 and 518. 


18 Business Week, February 2, 1957, p. 25. Compare: Bigness and Concentration of 
Economic Power—A case Study of the General Motors Corp., Senate Rep. No. 1879, 
84th Cong. 2d Sess., pp. 76-97 (GM and Its Dealers). 
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who cry for one.?® Even Mr. McHugh in his concluding sentences 
scems to imply the hope that this particular law may never have 
to be used. After all, it nibbles only on the fringes of the real anti- 
trust problems in this industry of three principal manufacturers 
accounting for 95% of production. 





Hearings, supra, note 10, p. 250. Farm equipment dealers earned only 10.6% on net 
worth before taxes. Jd. But farm equipment dealers did not descend upon Congress. 
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MONOPOLY AND SMALL BUSINESS 
IN THE YEAR AHEAD 


by 


Hon. EMANUEL CELLER* 


We are fast approaching the season when it is customary to 
pause and ask where the year now ending has taken us and what _ 
the coming one may hold in store. It is also a good American custom 
to express our aims and aspirations in the form of New Year reso- 
lutions, always with the happy thought that if they are broken we 
can start over with a clean slate and try again the following year. 

However, with the world-shaking events that have erupted recently 
out of the Middle East and the satellite belt of Eastern Europe, there 
is the sober realization that the way in which we handle our affairs 
in the months ahead may have critical significance for ourselves and 
all that we cherish. History is again, I believe, confronting us with 
sharp challenge. 

I have just returned from a month in Latin America on*behalf 
of our Judiciary Committee which is charged with immigration 
responsibilities among other matters. I have looked into the potential 
of land development projects to be utilized for the permanent 
resettlement of the thousands of refugees from the world over. All 
of the Western Hemisphere offers immense opportunities for peoples 
either politically displaced or economically insecure. 

After decades of study of migration problems, I have reached 
the firm conclusion that this problem as well as others which we 
will discuss tonight cannot be removed too far from basic economic 
principles. 

As for economic principles, it came as no surprise to find, as we 
went from capital to capital, that business men in the South American 
countries are keenly aware of the impact of events from abroad. 
You, too, individually and collectively know this. For example, your 
concern with the problems posed by the sale of scrap iron and steéel 





* Chairman, Committee on the Judiciary, U. S. House of Representatives. 


Ed. Note: Congressman Celler delivered his speech before the National Federation of 
Scrap Yard Dealers, Inc., or December 16, 1956. 


375 














376 THE ANTITRUST BULLETIN 


to foreign customers and the threat of more stringent export controls 
means that you must stay closely attuned to the facts of international 
life. You need no reminder of the immediate effect that develop- 
ments overseas may have on your day to day business activities in 
particular, and our defense requirements in general. 

Along with others who have had occasion to take a closer look 
at your segment of the industry, I fully appreciate the position which 
you, as suppliers of an essential commodity, occupy in underpinning 
our industrial strength in peace and war. In this connection, I might 
remind you that a few years ago our Antitrust Subcommittee held 
extensive hearings on the role of the steel companies in our economy. 

Those who have the fixed mental image of the old junkyard 
of yesterday would be very much surprised upon taking a new look 
at the scrap industry, which has indeed come of age. Here is a 
highly mechanized industry of international significance, supplying 
at least 40 million tons of a basic raw material valued at about 
2 billion dollars for the current year. 

There is hardly a phase of our modern agricultural and industrial 
life into which scrap does not enter, since approximately 50 percent 
of the raw material melted in the manufacture of new steel today 
represents scrap iron and steel. In the field of transportation; in the 
channels of communication; in the transmission of power; in the net- 
work of cables that suspend the bridges of our metropolitan areas; 
in the refinements of urban life with its skyscrapers and highways; 
in the vast domain of agriculture: and in the many uses of steel 
in the offices and households of the nation—in all of these scrap is 
basic. 

The reservoir of raw materials in the form of potential scrap 
which your firms are constantly developing and channeling is a 
factor of prime importance, since access to iron ore reserves de- 
veloped by the large steel concerns in foreign lands may be cut off 
in times of crisis. 

It is said that attrition begins the attack on iron or steel almost 
before it is put into service. Whether it be a nail file, a tractor, or a 
battleship, it ends up as scrap. But that, of course, is by no means the 
end of the story. The scrap man is waiting to retrieve the discards 
and return them to the steel mills and iron foundries, so that the 
process may begin all over in a never-ending cycle from steel to scrap 
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and back again. Indeed, many of the semi-integrated steel com- 
panies, who do not have ready access to plentiful supplies of ore, are 
wholly dependent upon scrap in order to carry on operations. 

There can be no question that the scrap industry helps to con- 
serve the iron ore beneath the surface by working a “mine” above 
the surface. The public at large does not appreciate how vital a 
contribution this is. A ton of iron ore taken out of the earth is not 
replaceable. But as each class of steel product outlives its usefulness, 
a definite tonnage of obsolescent scrap becomes available every year. 
The scrap men funnel this back to the steel producers by the service 
of collection, sorting, processing, and economic distribution. Every 
ton of scrap so used takes the place of two tons of iron ore, one-and- 
a-half tons of coal, and one-half ton of limestone, that would other- 
wise be consumed in producing one ton of pig-iro... 

This conservation aspect, I might add, is certainly in the bet 
tradition. I’ve heard tell that the late Queen Mary of England neve: 
hesitated to stop her car to retrieve a kettle or other bit of scrap along 
the highway, so imbued was the good lady with the spirit of the 
scrap salvage drives. 

And finally, and significantly, the scrap industry represents almost 
the last outpost of individual initiative and enterprise in the entire 
steel industry. The mining and transportation of iron ore and coal, 
the quarrying of limestone, and the production of the other essential 
raw materials for the industry—all of these processes which were 
once independent, now form just so many divisions of the large steel 
mills. The scrap industry alone has escaped becoming captive and 
retains its position in the ranks of what is referred to as small 
business. 

Now, to what extent is your position and that of small busines:- 
men in other fields the concern of official Washington? 

How has the Government faced up to its responsibilities in dealing 
with the present difficulties of small business? 

And what policies and programs are needed to insure that smaller 
concerns have elbow room and the opportunities to prosper and grow 
in an expanding economy? 

The antitrust laws of this nation were adopted initially because 
of a deeply rooted faith in a free enterprise system that relies upon 
vigorous competition; a system where economic activity is controlled, 
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so far as possible, by the market and not manipulated by a handful 
of men; a system in which prices, output, wages and other rewards, 
depend not on the decisions of a few big business executives but on 
the independent actions of competing business firms. This point of 
view is also a reflection of the belief that the healthy growth of 
smaller business is not only an economic necessity but a practical 
demonstration of equality of opportunity in a democratic and free 
society. 

A rededication to these fundamental principles is particularly im- 
portant in the light of the growing economic control of the market- 
place by big corporations during the past few years. The major trend 
in industry after industry is in the direction of fewer companies of 
greater size. In the most important half of American industry today 
there continues to be a pattern of oligopoly where not less than two, 
or more than five, large corporations have 50 per cent or more of the 
volume of that industry between them. Three companies, for ex- 
ample, control 100 percent of the aluminum output of the United 
States; three companies make 95 percent of our tin cans and tin- 
ware; and three companies make 90 percent of our linoleum. 

In the past three years, small business has found itself with a 
rapidly diminishing share of the nation’s market. By 1955, firms 
with assets of 250,000 or less, had suffered a 26 percent loss in their 
share of the market as compared to 1952. This while the share of 
the industrial giants rose 15 percent. 

During 1955 the biggest corporations had a profit rate of about 
15 percent, while the smallest group reported earnings of about 5 
percent, one-third as much. What is more, between 1952 and 1955, 
the earnings of the small concerns fell off 41 percent while the earn- 
ings of the large concerns increased by 25 percent. In short, while 
the earnings of the giant companies reached new highs, profits of the 
smallest manufacturing plants diminished sharply. 

I can find no room for complacency in an economic atmosphere 
which makes it possible for the big corporations of this nation to reap 
record profits while small enterprises are far worse off than they were 
three vears ago. 

Nor is there any justification for the equanimity with which 
some view the growing spate of corporate mergers. While final figures 
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are not available for 1956, they are expected to equal 1955, which 
was a boom year on this score and established a quarter-century 
record, with 846 mergers consummated. Furthermore, in the 3-year 
period ending in 1955, the number of mergers was 64 percent greater 
than in the preceding 3-year period. Even the Wall Street Journal 
was moved to comment in 1955 that “corporate mergers and acquisi- 
tions are taking place at an astonishing rate.” Large firms are ac- 
counting for an increasing proportion of acquisitions and mergers. 
70 percent of the acquiring corporations in the 1955 merger move- 
ment had assets of $10 million or more and one-third of the acquiring 
corporations were in the $50 million and over asset class. 

A notable example of the giant-size merger was the announcement 
which held the spotlight last week that Bethlehem Steel Corporation, 
the world’s second largest steel producer, had reached an agreement 
to acquire Youngstown Sheet & Tube Company, the sixth largest 
producer. This merger, which is being challenged by the Department 
of Justice, would be one of the biggest in the history of American 
industry, creating a steel company with both sales and assets in excess 
of $2! billion. And this at a time when the production of steel has 
reached an all-time high in the United States with an eleven million 
ton volume during the month of October. 

Many mergers have injured small firms by making it increasingly 
difficult for them to compete with newly consolidated mammoth 
corporations. In a number of instances, small business customers 
of the acquired enterprises have found their sources of supply cut 
off. And frequently small suppliers have found that the merged 
corporation no longer needed their products and services because the 
merged corporation itself had become a fabricator. 

The Celler-Kefauver Antimerger Act was adopted by the Congress 
on December 29, 1950 to limit future increases in the level of eco- 
nomic concentration resulting from corporate mergers. However, as 
the House Judiciary Antitrust Subcommittee found last year after 
extensive hearings, both the Federal Trade Commission and the 
Department of Justice have failed to enforce the antimerger law 
promptly, vigorously or effectively. 

In the hope of removing any possible obstacle to militant en- 
forcement, the Subcommittee recommended to the Congress that 
substantially increased funds be made available to the Federal Trade 
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Commission for merger enforcement activity. In accordance with 
this recommendation the Congress appropriated an additional one 
million dollars for this purpose. Apparently the vigilance of our 
subcommittee has borne some fruit. I was pleased to note the recent 
announcement by the Federal Trade Commission that the Congres- 
sional appropriation had given impetus to the Commission in revitaliz- 
ing the antimerger enforcement program, with the issuance of six 
complaints since July. This is in welcome contrast to the period from 
1953 to 1955 when the Federal Trade Commission sat by and watched 
the greatest wave of corporate mergers and consolidations in twenty- 
five years go unchecked. 

For years one of the most persistent complaints of small business- 
men has been their lack of adequate credit facilities. The Con- 
gressional hearings and the reports on our shelves are voluminous 
on this subject. They all attest to the fact that if a small businessman 
is to develop successfully he needs to be able to supplement his own 
limited capital resources with outside credit. While large and estab- 
lished firms have access to the nation-wide security market, to the large 
insurance companies, and other sources, the smaller and new firms 
must rely almost exclusively on the commercial banks to supply 
their capital needs. 

With this in mind, small business can find little comfort as it 
watches control of the country’s bank credit fall into fewer and fewer 
hands. In the banking field, the merger trend has brought about a 
shrinkage in the number of commercial banks and an alarming 
concentration of control over the nation’s financial resources. In 
1955 alone, 250 mergers were consummated-—a 24-year record. 

Consider an attempted merger which is currently being promoted 
by financiers here in New York. The First National City Bank of 
New York proposes to acquire the assets of the County Trust Company 
of White Plains, N. Y. through joint’creation of the nation’s largest 
bank holding company. Let us take a minute to see what such a 
merger would mean in everyday terms. 

At the present time the First National City Bank of New York 
is the second largest banking institution in New York City with assets 
of approximately $61 billion. As a result of a prior merger, it now 
controls over 19 percent of the total banking assets of New York 
City. ‘The County Trust Company of White Plains, New York is a 
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large chain bank operating 38 branches in Westchester County. It 
has assets of approximately $375 million and controls approximately 
one-half of all the banking resources of Westchester County. If this 
proposal should be approved by the Federal Reserve Board, the First 
National City Bank of New York would have not only a powerful 
position in New York City but a dominant position in Westchester 
County. Equally important, other giant banking institutions in New 
York City would utilize the same device for swallowing up other 
banks in New York State. 

The heart of the matter is that this plan would initiate a chain 
reaction so that ultimately a handful of banks, through the holding 
company device, would be in control of every sizeable commercial 
bank in New York State. This would mean the day of independent 
unit and regional banking would have passed and that money and 
credit in New York State would be largely controlled by a few giant 
banking institutions. 

The Bank Holding Company Act of 1956 outlaws mergers which 
would be inconsistent with the public interest, and with the preserva- 
tion of competition in the field of banking. The House Antitrust 
Subcommittee will keep a watchful eye on all developments in this 
case, especially the decision of the Federal bank supervisory authori- 
ties on whether or not to permit approval of the merger proposal. 

There are many other areas where vigilant hard-hitting antitrust 
enforcement is of vital importance to small business. I am referring 
to prosecutions to end monopolies, restraints of trade, price discrim- 
inations, tie-in sales and other unfair methods of competition. 

Here too the enforcement records of the Federal Trade Com- 
mission and the Department of Justice for the past few years do not 
present a bright picture. I think it is fair to say that the public, 
whom the antitrust laws are intended to protect, has benefited from 
what has amounted to a constant “watchdog” function on the part 
of our Antitrust Subcommittee. 

I want to digress at this point to take passing notice of a case 
filed by the Federal Trade Commission at the beginning of 1954, 
which must be of enormous interest to the scrap industry. I refer to 
the complaint against two scrap brokers—Luria Brothers of Phila- 
delphia and its affiliate Southwest Steel Corporation of Pittsburgh- 
which alleges that the respondents are the largest purchasers and 
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sellers of scrap in the country. The complaint names some 18 steel 
companies as being parties to a conspiracy with Luria Brothers to 
monopolize the purchase and sale of scrap in the United States. The 
Government further charges that Luria and still another respondent 
have sought to monopolize the sale of scrap from the United States 
to customers in foreign markets. Our Antitrust Subcommittee was 
also informed by the then Chairman of the Federal Trade Commis- 
sion, during his appearance before the committee last year, that the 
complaint contains an antimerger count based upon the alleged acquisi- 
tion by Luria of the stock of six competing companies. 

This is obviously a complex case of far-reaching implications. It 
has been in the trial stage before an examiner for three years and 
the end is not in sight. There are already thousands of pages of 
testimony and hundreds of exhibits. And, if I understand correctly, 
the defense has not yet been presented. It would obviously be inap- 
propriate for me to comment at this time on the various practices 
the Federal Trade Commission claims were adopted by the respon- 
dents to attain their alleged goals, or, for that matter, on any other 
aspect of the case. Suffice it to say that we shall all be interested 
in the outcome and I am sure that the parties on both sides must at 
times wish that the wheels of justice and litigation would grind a 
good deal faster than they do. 

Returning now to the activities of the Antitrust Division of the 
Department of Justice, this enforcement agency has resorted increas- 
ingly of late to settling cases by consent decree. Such a practice can 
hurt small business. While in certain circumstances the consent decree 
may provide a useful technique, it is another matter to make pro- 
miscuous use of the consent decree to wipe out pending suits regard- 
less of the harm to the small business victims of antitrust violators. 
The issuance of a consent decree places an impossible litigation burden 
upon the injured small businessman seeking court damages for his 
losses. Moreover, the appropriate Congressional committees and the 
public are not permitted to know what has transpired in the secret 
negotiations leading to settlement. Our subcommittee has challenged 
the use of this technique in certain key cases and will continue to do so 
when the occasion warrants. 

The upshot of all this is simply that when Government antitrust 
policy is weak and the concentration of economic power is permitted 
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to go unchecked, pressure on small business is inevitably intensified. 
Economic power is abused and small business is subject to a variety 
of squeezes. When it is weakened sufficiently, it is often absorbed 
by the giants. The resultant elimination of competition endangers 
the whole economy. 

Small business has been caught in the triple squeeze of dispropor- 
tionate taxes, credit shortage, and monopoly. In the first half of 
1956, business failures, mostly small business, were 15 percent higher 
than for the similar 1955 period, and were at the highest level since 
1940. 

These are not merely statistics found between the covers of an 
economic report but represent the dramatic story of human success 
or human failure. 

Time does not permit a complete diagnosis of the plight of small 
business. We have seen enough, however, to suggest that the im- 
balance cannot be corrected without a stepped-up and determined 
plan of action along a wide front. So far as aid to small business is 
concerned, I am reminded of the remarks made by the Red Queen 
to Alice in “Through the Looking Glass.” You will recall that the 
Red Queen observed that Alice’s home country was an awfully slow 
country, and then went on to say: 


“Now here, it takes all the running you can do, to keep in the 
same place. If you want to get somewhere else you must run 
at least twice as fast as that.” 


That is why when the 85th Congress convenes next month, | 
shall drive toward early Congressional action to tighten our antitrust 
laws, particularly legislative controls requiring advance notice to 
Government enforcement agencies of corporate mergers. The first 
order of business for our Judiciary Committee in the antitrust field 
will be to place the premerger notification bill before the Congress. 
This bill would ensure that these agencies would have full and reliable 
information on every important merger before it happens and could 
appraise its competitive consequences. Such legislation ix regarded 
by small business organizations as of utmost importance and was 
adopted by the House during the last session of Congress without 
dissent. However, passage was blocked in the Senate by a handful 
of the bill’s enemies. Among other antitrust measures, I shall redouble 
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my efforts in the coming weeks to sec to it that this measure as well 
as my bill covering bank mergers becomes law. 

Before closing, let me make brief reference to one or two other 
arcas where relief is long overduc. The present revenue law, which 
taxes all corporate income profits over $25,000 at the same rate, 
keeps the small enterprise from growing and competing with big 
business. Small companies traditionally have financed expansion by 
plowing back earnings. After surrendering 52 percent of his profits 
over $25,000 to the tax collector, the small businessman today has 
proportionately far less than the big company to invest in research, 
cost-cutting equipment and plant cxpansion. In other words, the 
present corporate income tax structure discriminates against new and 
small business and restricts the internal financing necessary for growth 
of small firms much more severely than that of large corporations. 
Our excise tax structure also bears more heavily on the small com- 
pany. I believe that as a corollary to our traditional policy in the 
antitrust field, we need a new approach in tax policy which would 
recognize the impact of taxes on the competitive structure. 

Take for example the ability of big business to act as a self-insurer 
on business risks under our present tax system. If big business de- 
velops a new product or opens a new branch, the risk is substantially 
reduced because any loss can be offset against profits from existing 
products or existing branches. Big business can and does diversify 
sometimes to almost unbelievable lengths. 

Small business on the other hand has one or only a few products 
and probably one place of business. New business-risks for small 
business are frequently all-or-nothing—any loss, although deductible, 
finds nothing against which to be deducted. 

As a minimum program, I believe that the internal revenue law 
should be amended to provide graduated or progressive corporate 
income tax rates. There are a number of other proposals that should 
be considered in income tax revision to equalize the burden on small 
business, among them the easing of tax pressures on small business 
to merge. I would also favor an amendment providing that the 
punitive two-thirds of triple damages awarded to the aggrieved party 
when there has been a violation of the antitrust laws does not con- 
stitute taxable income. At present there is little incentive for small 
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business to assert its rights under the antitrust laws when most of the 
recovery will be taken in taxes. 

Time does not permit a discussion of the national fiscal activities 
which have placed small business in a credit squeeze. Here as in 
the field of tax relief, it is clear that the hard money policies have been 
and are being shaped on the basis of the “trickle down theory.” I am 
afraid that the “trickle” starts too far up and rarely gets very far 
down. The agency known as the Small Business Administration 
has been ineffective in meeting the credit needs of small firms. .\ 
vigorous new program is called for. 

When the doors of Congress reopen, you will have the advantage 
in the months ahead of being able to keep a careful check on how 
Congressmen, to say nothing of the Administration, keep their New 
Year resolutions. 
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Supreme Court (Box Score) October 1956 Term 
(pending as of April 8, 1957) 

Dkt. 3—United States of America v. E. 1. du Pont de Nemours 
& Co. et al. (U.S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part. Argued November 15, 1956. 

The questions presented are (1) did the acquisition of a control- 
ling stock interest in automobile manufacture by a chemical company 
coupled with participation in manufacturer's management have the 
probable effect substantially lessening competition between the com- 
panies in violation of Section 7 of the Clayton Act, and (2) did the 
District Court commit error in its findings and conclusions that the 
chemical company’s acquisition of stock and participation in manage- 
ment of the automobile company constitute a combination in viola- 
tion of Section | of the Sherman Act. 


Dkt. 465--Federal Trade Commission v. Standard Oil Co. (7th 
Circuit), Petition filed September 28, 1956. 

December 17, 1956, petition for certiorari was granted and mo- 
tion for leave to file brief of National Congress of Petroleum Re- 
tailers, Inc., et al., as amici curiae was granted. 

Under Section 2(b) of the Robinson-Patman Act, a seller may 
defend against a charge of price discrimination by showing that his 
lower price was granted in “good faith” to meet the equally low price 
of a competitor. The question presented is whether the “good faith” 
defense can be used to justify a lower price regularly granted to cer- 
tain large customers pursuant to a long established pricing policy 
maintained by the seller and by certain competitors. 


Dkt. 609—U/nited States v. Procter & Gamble Co. (U. S. Dis- 
trict Court of New Jersev), Appeal filed December 3, 1956—Febru- 
ary 25, 1957, further consideration of the question of jurisdiction is 
postponed to hearing on the merits. 
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The U. S. District Court for New Jersey dismissed a Govern- 
ment antitrust action when the Government failed to produce, for 
inspection and copying, the transcripts of testimony of witnesses who 
had appeared before a grand jury investigating possible violations of 
the antitrust laws. The very important question involved is whether 
the Government can be required to open up the grand jury transcript 
minutes which it uses in the preparation and prosecution of a civil 
antitrust case. 


Dkt. 644--Northern Pacific Railway Co. v. United States (Dis- 
trict Court of Washington, D. C.), Appeal filed December 21, 1956. 
Jurisdiction noted January 21, 1957. 

This case presents a question of whether a railroad company is 
in violation of the Sherman Act when it requires a grantee or lessee 
of railroad land to route over its railroad commodities produced on 
such land, provided that neither a lower rate nor better service is 
available from a competing railroad line. 


Other Federal Courts 


Baim © Blank, Inc., and Baim & Blank Television Service Inc. 
v. Philco Corp. and Philco Distributors, Inc. (U. S. D. C. E. D. 
N. Y., Civ. No. 14083, Jan. 24, 1957). The defendants are manu- 
facturer and its wholly-owned distributing corporation. The plaintiff 
alleged that the defendants violated the Robinson-Patman Act in 
that the manufacturer sold its products to plaintiff's competitor at 
more favorable terms than the manufacturer’s wholly-owned dis- 
tributor sold to plaintiff. The Court held that since the manufacturer 
and its distributor each established their own prices and _ sales 
policy, they (defendants) were individual sellers rather than a com- 
mon seller, and therefore, the Court concluded defendants did not 
violate the Robinson-Patman Act. 


U.S. v. General Baking Co., et al. (U.S. D. C. Okla., Indict., Feb. 
20, 1957). A Federal Grand Jury at Tulsa, Oklahoma, indicted a 
group of bakeries charging them with a violation of Section 1 of 
the Sherman Antitrust ct. The defendant corporations owned and 
operate plants in Oklahoma and in various other States. According 
to the indictment the defendants have engaged in an illegal com- 
bination and conspiracy to fix and maintain prices at which white, 
rve and whole wheat bread will be sold to wholesale accounts in 
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Oklahoma, Northern Texas, Southern Kansas and Southwestern 
Missouri. The indictment further charges that on or about Septem- 
ber 5, 10 and 17, 1956, representatives of the defendant corpora- 
tions, met, discussed and agreed on increased prices to be charged 
for bread. 


U.S. v. Continental Baking Co. of New York, et al. (U.S. D. C. 
W. D. Nev., indict., Feb. 20, 1957). A Federal Grand Jury in 
Las Vegas, Nevada, today indicted five corporations and four in- 
dividuals on charges of violating Section 1 of the Sherman Antitrust 
Act in connection with the sale of bakery products in the Las Vegas 
market area. 

According to the indictment, bakery products consisting of bread, 
buns and rolls, having a wholesale value of approximately a million 
and a half dollars are sold annually in the Las Vegas market. Bakery 
products having a value of approximately three quarters of a million 
dollars are produced annually in States other than Nevada and 
shipped regularly to Las Vegas for resale to grocery stores, restaurants, 
hotels and other retailers. The indictment charges that since 1953 
the defendants have engaged in an unlawful combination and con- 
spiracy to fix, stabilize and control the wholesale prices of bakery 
products. The indictment also alleges that the defendants by agree- 
ment have eliminated discounts to purchasers of bakery products and 
eliminated giving premiums, gifts or prizes as inducements to pur- 
chase bakery products. 


U. S. v. Jerrold Electronics Corp. (U. S. D. C. E. D. Pa., 
Complaint, Feb. 15, 1957). The Department of Justice filed in the 
federal district court at Philadelphia a civil antitrust suit charging 
Jerrold Electronics Corporation of Philadelphia, five of its subsidiaries 
and Milton Jerrold Shapp, president of Jerrold Electronics Corpora- 
tion, with violating the Sherman Act and the Clayton Act by re- 
stricting competition in the sale of community television antenna 
equipment. Community television antenna systems are constructed 
in communities remote from television broadcasting stations and 
enable inhabitants of such communities to view television programs 
emanating from such stations. The complaint alleges that the de- 
fendants occupy a dominant position in the market in the sale of 
community television antenna equipment and that they have sold 
such equipment on a “tie-in” basis whereby the operators of com- 
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munity television antenna systems, as a condition of obtaining any 
desired equipment manufactured and sold by the defendants, have 
been forced: 1. To buy from the defendants all the equipment 
needed for a complete system; 2. To enter into service contracts with 
the defendants which provide that the defendants, in return for 
substantial continuing fees, will furnish engineering services with 
respect to the installation, maintenance and repair of the system. 
The complaint alleges that the defendants’ “tie-in” sales practices 
have injured competition in the sale of community television antenna 
equipment. 


U. S. v. United Scenic Artists Local 829, etc. (U. S. D. C. 
E. D. N. Y. Complaint, March 5, 1957). The Department of 
Justice announced the filing in Federal Court in New York City 
of a civil antitrust complaint against United Scenic Artists Local 829 
of the Brotherhood of Painters, Decorators and Paperhangers of 
America. The complaint alleges that the Union is conspiring with 
some of its members in restraint of the interstate commerce involved 
in the production and presentation of plays, musicals, ballets and 
operas in violation of Section | of the Sherman Act. According 
to the complaint, the membership of the Union is composed of em- 
ployees and also of designers of scenery and costumes who are not 
emplovees but who own and operate scenery or costume designing 
businesses for their own account and profit as independent entre- 
preneurs. 

The complaint charges that the Union and those of its members 
who are independent entrepreneurs prevent any member of the 
Union from performing any work on scenery or costumes unless the 
designs have been made by Union members. It is also alleged that 
no member designer of scenery will commence work unless the 
producer of the attraction has entered into a contract with a designer 
of costumes who is also a member of the Union, and vice versa. In 
addition, it is charged that the Union has fixed minimum prices and 
fees to be charged by its members for designing scenerv and costumes. 


U.S. v. The Rudolph Wurlitzer Co. (U.S. D. C. W. DN. Y., 
Complaint, Feb. 28, 1957). The Department of Justice announced 
the filing of a civil antitrust complaint in the Federal District Court 
at Buffalo, New York, charging that The Rudolph Wurlitzer Com- 
pany, a manufacturer of coin-operated phonograph machines, at 
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North Tonawanda, New York, had engaged in a combination and 
conspiracy with its distributors in restraint of trade in violation of 
Section 1 of the Sherman Act. The complaint describes the Rudolph 
Wurlitzer Company as a large manufacturer of coin-operated phono- 
graphs. Retail sales of its coin-operated phonograph machines are 
alleged to be approximately $15,000,000 a year. According to the 
complaint, Wurlitzer entered into an agreement with its distributors 
to the effect that the distributors would not compete with each other 
in the sale of Wurlitzer coin-operated phonographs and each dis- 
tributor agreed with Wurlitzer not to sell to persons located outside 
the territory allocated to it by Wurlitzer. The civil complaint re- 
quests the Court to issue an injunction preventing Wurlitzer from 
imposing or attempting to impose any limitation or restriction upon 
the persons to whom or the the territory in which a distributor may 
sell a Wurlitzer coin-operated phonograph. 


U. S. v. Concrete Form Association, etc. (U. S. D. C. E. D. 
Mass., indict. March 1, 1957). A federal grand jury at Boston, 
Massachusetts, indicted Concrete Form Association of Central New 
England, Framingham, Massachusetts, together with two corpora- 
tions and four individuals on price fixing charges in connection with 
concrete form work. Such work is done by specialty contractors who 
erect shells for dwelling house foundations and supervise the pouring 
of the cement foundations. 

At the same time the Government filed a civil case against the 
same defendants and requested the court to dissolve the Association. 
According to the indictment and the civil complaint, the defendants 
have agreed that increased: and uniform prices be fixed and estab- 
lished for the erection of concrete forms and for services in con- 
nection with pouring wet concrete therein. 


U. S. v. North American Van Lines, Inc., et al. (U. S. D. C. 
N. Mex., indict., March 1, 1957). A Federal Grand Jury at 
Albuquerque, New Mexico, returned an antitrust indictment charg- 
ing violation of the Sherman Act in connection with the fixing of 
rates for the interstate transportation by motor vehicle of household 
goods of military personnel transferred from U. S. installations in or 
near Albuquerque, New Mexico. 

The indictment charges that defendants and co-conspirators 
agreed to submit identical price quotations to U. S. military installa- 
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tions near Albuquerquc, New Mexico, with the effect of eliminating 
competition among them for the movement of the household goods 
of personnel transferred from these installations. 


F. T. C. v. Bell © Howell Co. (FTC Dkt. 6729, Complaint, 
March 1, 1957). Bell & Howell Co., one of the nation’s leading 
manufacturers of cameras and camera equipment, was charged today 
by the Federal Trade Commission with enforcing price-fixing agree- 
ments with its dealers by unlawful means. According to a Commission 
complaint, Bell & Howell has retail price-fixing agreements (“Fair 
Trade Agreements’) with its dealers in states where this is legal, but 
it uses methods not permitted by state or federal law to enforce these 
agreements. (Price-fixing of branded products, where permitted by 
state law, has been exempted by federal statute from the antitrust 
laws.) Charging violation of the FTC Act, the complaint alleges 
that when the company learns of a dealer selling merchandise below 
the fixed price, the company charges him an amount equal either to 
the profit on the sale or to the established dealer discount. This 
amount is then paid by the company to the competing dealer who 
claims that this price cut deprived him of the sale. 

The complaint further alleges that the company’s “Special 
Representatives” (who deal in Bell & Howell's audio and visual pro- 
jectors and related equipment for resale to institutional users) are 
required by contract to confine their sales to specified territories. 
\ representative violating this agreement must pay Bell & Howell 
the difference between his net price and the minimum retail price 
set by the company. This amount is charged him regardless of 
whether the sale was below Bell & Howell's fair trade price. These 
practices, the complaint says, tend unduly to restrain and hinder 
competition. The complaint notes that Bell & Howell occupies a 
prominent place in the industry with sales in 1954, for example, 
amounting to over $401, million. The complaint says the company 
cells to about 7,000 retail dealers and 178 “Special Representatives.” 


F. T. C. v. Crown Zellerbach Corp. (FTC Dkt. 6180, Init. Dec., 
March 6, 1957). Crown Zellerbach Corp., San Francisco, Calif., the 
nation’s second largest producer of paper and paper products, was 
ordered today by a Federal Trade Commission hearing examiner to 
sell St. Helens Pulp & Paper Co., a West Coast competitor it acquired 
in 1953. The examiner said the acquisition violates the antimerger law. 














ANTITRUST NEWSLETTER 393 


This is not a final decision of the Commission and may be appealed, 
stayed, or docketed for review. 

The examiner, Earl J. Kolb, said the acquisition has substantially 
lessened competition and tended toward monopoly in the production 
and sale of coarse papers in the 11 western states. He noted this is 
the type acquisition which the 1950 amendment to the antimerger 
law, Sec. 7 of the Clayton Act, was designed to prevent. The law as 
amended, he said, prohibits acquisitions which may lessen competi- 
tion “in any line of commerce in any section of the country.” 

Crown Zellerbach purchased substantially all of St. Helens’ stock 
in June, 1953, in exchange for 339,806 shares of its own common 
stock valued at approximately $9,557,000. In September, 1955, St. 
Helens was fully merged into Crown Zellerbach. The Commission 
issued its complaint against the acquisition February 15, 1954. The 
examiner said in this case there were three principal producers of 
coarse paper and paper products in the Western states prior to 
the acquisition: Crown Zellerbach, St. Helens, and Longview Fiber 
Co. In 1952 their market shares were 51.1 percent, 12.1 percent, 
and 17.5 percent, respectively. By the acquisition, he continued, 
Crown Zellerbach increased its share to 65 percent, greatly enhancing 
its dominant position in the western market. This fact, he said, 
has robbed western converters and jobbers of coarse paper of one 
of their main sources of supply. “Coarse paper” in this proceeding 
refers to the classification used by the U. S. Bureau of the Census 
in its Paper and Board Classification Guide. Census coarse papers 
include wrapping paper, kraft paper, and paper used to make shipping 
sacks and paper bags. 

In view of the adverse effect on competition, Mr. Kolb’s order 
would require Crown Zellerbach to “divest itself absolutely in good 
faith” of St. Helens. The order includes not only the assets of 
St. Helens but all plant machinery, buildings, improvements, and 
equipment “of whatever description” that has been installed on the 
premises of St. Helens’ plant by Crown Zellerbach. The order requires 
that this be effected within six months and that Crown Zellerbach 
file a report of compliance to the Commission within that time. The 
order prohibits the company from cutting anv timber from the lands 
acquired from St. Helens or from selling any timber owned by St. 
Helens. Discussing further the “relevant market.”’ the examiner noted 
that Longview is not available as a source of supply for jobbers in 
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the area generally since it sells mostly to three jobbers. Prior to the 
acquisition, then, the jobbers had to depend on St. Helens and Crown 
Zellerbach. Yet, Crown Zellerbach has its own jobbing division, Zeller- 
bach Paper Corp., which competes with independent jobbers for 
Crown Zellerbach’s production. As a result of the acquisition, there- 
fore, he ruled, the independents are “in the precarious position of 
being dependent upon a company as a source of supply which [is] 
in fact an active competitor and which could suddenly decide 

to dispose of its entire production through its own jobbing division.” 
Prior to the acquisition, the examiner continued, St. Helens was an 
independent source for converters (those purchasing coarse paper 
for manufacture into various paper products), while Longview and 
Crown Zellerbach were major converters and were using a substantial 
portion of their own production of coarse paper. 

In view of the acquisition, he said, a decision by Crown Zellerbach 
to use all its own production “would have the effect of forcing most 
of the independent converters in the West out of business.” Like 
the jobbers, converters must now look to competitors for their supply. 
Emphasizing Crown Zellerbach’s latent power to control the economic 
life of jobbers and converters, the examiner notes the allocations 
system Crown imposed in 1955. In that vear Crown Zellerbach in- 
formed cach customer of the amount of paper he would be allowed 
to purchase. It is true, the examiner said, that the reduction was 
due to a paper shortage, vet it points up the power of Crown Zeller- 
bach to enforce allocations and to hinder, restrict, and destroy com- 
petition if so inclined. Underscoring the market areca, the examiner 
notes that Crown Zellerbach sold, in the 11 western states, 80 to 
85 percent of its production of paper comparable to that sold by 
St. Helens. St. Helens, in turn, made 85 percent of its domestic sales 
in this area, and the two competed aggressively. On the other hand, 
producers not located in the West were at a serious disadvantage in 
competing in the area because of high freight charges and the ex- 
pressed preference of western customers for western products. 

The examiner rejected Crown's attempt to extend the area of 
“effective competition” to the entire nation. This is an attempt, he 
said, to return to the decisions under Section 7 prior to its amendment. 
This position is contrary to the facts in this case, to the provisions 
of the amended statute, and to the expressed intention of Congress 
when adopting the amendment, he said. Both Crown Zellerbach and 
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St. Helens are integrated producers of pulp, paper, and paper prod- 
ucts. Both own timber reserves, conduct logging operations, produce 
pulp, manufacture various papers and convert them into paper prod- 
ucts, and sell paper and paper products to jobbers, converters, and 
others. Crown Zcllerbach has holdings both in the United States and 
Canada. For example, it has 11 mills and approximately 500,000 
acres of high quality forest growth sites in Oregon and Washington. 
In Canada it holds, through subsidiaries, approximately 920,000 
acres of timber lands. It owns 99 percent of Crown Zellerbach Canada 
Limited, also a fully integrated concern. Crown Zellerbach Canada 
has four Canadian subsidiaries: Hudson Paper Company, Ltd., Ca- 
nadian Boxes Limited, Northern Pulpwood Limited, and Badwater 
Towing Company, Ltd. In 1953 Crown Zellerbach acquired Western 
Lumber Co., Ltd., one of the largest producers of lumber in the 
British Commonwealth. Other Holdings of Crown Zellerbach in- 
clude its subsidiary in this country, Zellerbach Paper Co. 

In November, 1955, Crown Zellerbach acquired Gaylord Con- 
tainer Corp., a producer of pulp, paper, and paper products, with 
mills in Louisiana, Maryland, and Ohio. Crown Zcllerbach’s total 
assets prior to the acquisition of St. Helens were $243 million; its 
consolidated sales, $253 million. Figures for 1955 show Crown 
Zellerbach with assets of $418 million and sales of $414 million. 

As of December, 1952, St. Helens had assets of over $15 million. 
Its net 1952 sales exceeded $9 million. It made a profit in each vear 
of its operation (1927 through 1952) except in 1932. Prior to the 
acquisition St. Helens had undergone a modernization and expansion 
program. By May, 1953, St. Helens had expended over $6 million 
on the program, begun in 1950. It is evident, the examiner said, that 
St. Helens was not in a failing condition at the time of the acquisition 
or that a sale of the company was necessary for its continued operation. 


F. T. C. v. J. Hl. Filbert, Inc. (FTC Dkt. 6467. Init. Dec., 
March 9, 1957). A Federal Trade Commission Hearing Examiner 
today issued an initial decision which would dismiss charges that J. H. 
Filbert, Inc., Baltimore, Md., has discriminated among its customers 
in granting promotional allowances. The company manufactures food 
products, principally “Mrs. Filbert’s” salad dressing and oleomarga- 
rine. This is not a final decision of the Commission and may be ap- 
pealed, stayed, or docketed for review. 
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A Commission complaint issued November 21, 1955, had charged 
the company with (1) failing to offer its regular cooperative adver- 
tising program to all its customers and (2) giving special allowances 
to Food Fair Stores, Inc., a grocery chain with main offices in Phila- 
delphia. Both these practices, the complaint had charged, violate 
Sec. 2(d) of the Robinson-Patman Amendment to the Clayton Act, 
which requires that allowances be made available to all competing 
customers on a proportionally equal basis. Dismissing the first charge, 
Examiner Frank Hier said the record shows that there was no sub- 
stantial proof that the company’s regular program has not been offered 
to all customers. The second charge is not substantiated, he ruled, 
because of a lack of proof of interstate commerce and competition 
co-existing. Concerning this latter charge, the complaint had alleged 
that Food Fair received from Filbert, in addition to regular payments, 
a total of approximately $2,600 over an cighteen month period (1954 
and the first six months of 1955). This amount was paid, the exam- 
iner noted, as Filbert’s participation in Food Fair's annual spring 
“Spectacular Anniversary Celebration.” This sale, he said, is accom- 
panied by saturation advertising—newspaper, radio and television- 
of the products, brands and prices available. 

Filbert’s contributions to these sales, the examiner rules, “were 
not proportionalized by respondent among its other customers” com- 
peting with Food Fair, as is required by lew. However, he dismissed 
the charges saying that this practice was shown as to only two areas, 
Baltimore and Philadelphia. In the first, he said, there is no interstate 
commerce, a prerequisite to a finding of violation of the Robinson- 
Patman Act, and in the second there is no evidence that Food Fair 
has any competitors who did not receive such an ailowance, also 
a prerequisite. In Baltimore, he continues, competition is shown, but 
“obviously there is no commerce. Payment was made, and goods 
shipped, from respondent's Baltimore office and warehouse, which for 
buying and advertising purposes, is autonomous.” In Philadelphia, 
he said, Filbert has only two other customers, a Philadelphia and a 
Trenton, N. J. distributor. ‘“‘Neither of these presumably compete 
with Food Fair Stores, Inc., in the resale of respondent's products— 
at least, there is no such showing. Nor is there in the record anv 
list of the retailers to whom any of these distributors resell.” : 

Discussing the first charge, the examiner notes that counsel support- 
ing the complaint did not attack Filbert’s regular cooperative adver- 
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tising program as such. In fact, it does meet the requirements of 
the law, the examiner said. ““The base selected is measurable, capable 
of being proportionalized, within the reach of, and capable of being 
used by all of respondent’s customers, is definitely and understandably 
stated, and each applies to products which are competitively different,” 
the examiner said. (The program permits a customer an advertising 
allowance of '2¢ per pound of margarine purchased or 3 percent 
of the dollar purchases of mayonnaise and other products to appl 
toward the cost of a monthly handbill or newspaper advertisement. ) 
However, the examiner continued, counsel supporting the complaint 
did contend that Filbert has not offered this program to all competing 
customers as is required by the law. To support his contention Com- 
mission counsel offer the testimony of 11 witnesses owning or managing 
Baltimore grocery stores. 

In general the examiner found this testimony to be unsubstantial, 
unreliable and lacking of probative value. For example, one witness 
who testified the allowance was not offered him, later recanted “with 
the flippant explanation that he was only ‘kidding’ previously,” the 
examiner said. Another “positive” grocer admitted later that a co- 
operative advertising contract shown to him, was signed by him. On 
the other hand, the examiner said, a Filbert official and three driver- 
salesmen, testified to the fixed policy of the company to offer “aggres- 
sively” to all cooperative advertising contracts. 


The Sparkman Committee 
Annual Report 


The Senate Small Business Committee in its Seventh Annual Report 
finds that the current economic climate is hostile to small business. 

Among the threats to a prosperous small-business community, 
the report cited “the concentration of economic power to a degree 
that approaches the absolute in the hands of fewer and fewer large 
corporations.” Corporate mergers increased in 1956 to a new quarter- 
century record of more than 900 competitively significant mergers. 
The report also called attention to the substantial increase in the 
number of small-business failures during 1956 (16% over 1955 and 
the highest number of failures since World War II). 

The report was especially critical of the efforts of the Department 
of Defense to channel military prime contracts to small suppliers. 











398 THE ANTITRUST BULLETIN 





In calling for a broad program to help small independent business, 
the report recommended, among other measures, a vigorous appli- 
cation of the antitrust statutes to all corporate mergers and acqui- 
sitions, including those in the banking field, which lessen competition 
and tend to promote undue accumulations of power, and sharpening 
the Government’s weapons to protect small business against unfair 
competition. 

The report also discussed in detail small business problems on a 
variety of subjects, including antitrust activities. 






























PRESIDENT’S Economic REporT TO CONGRESS 


In the President’s Economic Report to Congress, the following 
recommendations were included for assistance to small business: 


“Strengthening Competition— 
a. Empower the Attorney General in antitrust cases to issue civil 


investigative demands for the production of necessary docu- 
ments without the need of grand jury proceeding. 


b. Make Federal Trade Commission cease-and-desist orders un- 
der the Clayton Act final, unless appealed to the courts. 


c. Require advance notification to the antitrust agencies of pro- : 
posed mergers that are likely to have a significant effect on 
competition. 

d. Extend Federal regulation to cover bank mergers by asset, 
as well as stock acquisition. 


e. Make explicit the application of the Clayton Act to business 
mergers where either party is engaged in interstate commerce. 


f. Authorize the Federal Trade Commission to restrain mergers 
by means of preliminary injunction before a complaint is filed. 


g. Consider recommendations of the National Committee to 
Study the Antitrust Laws on the application of antitrust laws 
to regulated areas, and of the Presidential Advisory Committee 
on Transport Policy and Organization on ways of increasing 
competition in transport.” 


Two bills, designed to implement the majority of these recommen- 
dations, were introduced in the Senate by Senator John Sparkman, 
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Chairman of the Senate Small Business Committee, and Senator 
Edward J. Thye, ranking minority member of the Committee. 
rs The first bill would help check the rising tide of mergers by plug- 
ging loopholes in the basic anti-merger law, Section 7 of the Clayton 
Act. The four major provisions of this bill are: 


1. No merger involving corporations with a capital structure in 
excess of $10,000,000 may take place until 60 days after giving notice 
of their merger plans to the Department of Justice and the Federal 
Trade Commission or appropriate Board. 
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2. The Federal Trade Commission is empowered to seek a court 
order preventing a merger from taking place until the Commission 
has judged the legality of the proposed transaction. 


et 2s 


3. The purview of Section 7 is enlarged to include bank mergers 
accomplished by asset acquisition. 


4. The prohibitions of Section 7 are made applicable to mergers 
where either party is engaged in interstate commerce. 

The second antitrust measure introduced would sharpen the 
enforcement teeth of the Clayton Act. 


Annual Procurement Hearings of Senate Small Business Committee 
Scheduled to start on Monday, March 11, at 10:30 A.M. in Room 
457, Senate Office Building, according to an announcement by 
Senator John Sparkman, Committee Chairman, and Senator George 
A. Smathers, Chairman of the Subcommittee on Government Pro- 
curement. 

The first witnesses to give testimony will be representatives of 
independent oil refineries who have complained to the Committee of 
the pricing practices of the Military Petroleum Supply Agency in 
the conduct of its small business set-aside program. Among other 
witnesses to be heard on this subject will be Perkins McGuire, Assistant 
Secretary of Defense, and representatives of the General Accounting 
Office and the Small Business Administration. 

On Tuesday, March 12, the Subcommittee will hear Mr. B. F. W. 
Heyer, president, Heyer Products Company of Belleville, N. J., con- 
cerning obstacles encountered by his small company in attempting to 
participate in a recent procurement by the Air Force of an item on 
its Qualified Products List. 
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At the final session on Wednesday, March 13, H. C. Johnson, Jr., 
president, National Die Casting Company, Chicago, IIl., will describe 
difficulties met by his iirm growing out of the “weapons systems 
concept” of procurement adopted a few years ago by the Department 
of Defense. Those setting forth the position of the military services 
on the “weapons systems concept” will include, among others Dudley 
C. Sharpe, Assistant Secretary of the Air Force, Lieutenant General 
C. S. Irvine, Deputy Chief of Staff for Materiel, Air Force, Vice 
Admiral E. W. Clexton, Office of Naval Material, Navy and Donald 
A. Hipkins, Deputy Administrator, SBA. 


The Celler Committee 
CELLER INTRODUCES SERIES OF BIL1.S IN ANTITRUST PROGRAM 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Judiciary Committee and also Chairman of its Antitrust Sub- 
committee, announced that on ‘Tuesday, January 8, 1957, he will 
introduce 4 bills as part of his continuing program to increase effective 
enforcement of the antitrust laws and to assure the maximum realiza- 
tion of a competitive free enterprise system. ‘These bills result from 
investigations by the Antitrust Subcommittee during the 84th Congress 
into the enforcement of the antimerger provisions of the Celler- 
Kefauver amendment to section 7 of the Clayton Act, the investigation 
into antitrust problems existing in industries regulated by Federal 
Commissions and Boards, and the investigation into the operations 
of Government Advisory Groups. 


I. The first bill, the Premerger Notification Bill, combines 
substantially the provisions of H. R. 5948 and H. R. 9424, both 
of which passed the House of Representatives unanimously in 
the 84th Congress and were pending in the Senate when Congress 
adjourned. It has three purposes. 

The first purpose is to prevent bank mergers achieved by 
acquisition of assets where the effect may be substantially to lessen 
competition or to tend to create a monopoly in any section of 
the country. Section 7 of the Clayton Act, as amended by the 
Celler-Kefauver Act, now covers bank mergers achieved by stock 
acquisitions but fails to include bank mergers accomplished by 
means of asset acquisitions. This bill will close the gap in existing 
law and will provide the Federal Reserve Board and the Attor- 
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ney General with the same authority to move against asset 
acquisitions by banks as against stock acquisitions. 

The second objective of the bill is to require parties to a pro- 
posed merger to notify the Attorney General and the Federal 
Trade Commission or other appropriate Board 60 days in ad- 
vance of the transaction. Under the bill, parties to a proposed 
merger where the combined capital structure would exceed 
$10,000,000 cannot consummate the transaction until 60 days 
after notice is given to enforcement officials. With the notice, 
merging corporations would be required to furnish to the Govern- 
ment specifically enumerated information to enable the Attorney 
General or the appropriate agency to assess the merger’s probable 
impact on competition. Willful failure to submit the notifica- 
tion or to furnish the required information would be subject 
to a penalty of from $5,000 to $50,000. 

The bill sets forth 10 categories of corporate transactions 
which are exempt from the notification and waiting provisions 
of the bill. In addition, the bill requires the Federal Trade 
Commission or other appropriate Government agency, upon 
approval of the Attorney General, to establish procedures for 
waiving all or part of the notification of waiting requirements 
in categories of cases where notification and a waiting period 
is deemed unnecessarv to effectuate enforcement of the anti- 
merger law. 

The premerger notification provisions of the bill are pro- 
cedural amendments to the Celler-Kefauver Act of 1950, which 
prohibits corporate mergers, regardless of how accomplished, 
where the effect may be substantially to lessen competition or 
tend to monopoly in any section of the country. These amend- 
ments are necessarv in order to avoid the considerable time, effort 
and expense now required by the enforcement officers in search- 
ing out newspapers and trade publications to discover proposed 
mergers, and in collecting economic data needed to determine 
whether a full scale investigation is warranted. 

Under the bill, failure bv the Denartment of Justice or the 
Federal Trade Commission to bring suit within the 60 dav 
waiting period does not constitute approval of the transaction or 
prejudice the Government’s right to institute proceedings at a 
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later date to challenge the legality of the merger. The bill does 
not establish advance agency approval of mergers. 

The third purpose of the bill is to provide the Federal Trade 
Commission with authority to seck a court order to prevent con- 
summation of a merger pending the issuance of a complaint 
and the completion of the Commission’s administrative pro- 
ceedings. This amendment would give the Federal Trade Com- 
mission, which has concurrent jurisdiction with the Attorney 
General to enforce the merger provisions of the Clayton Act, 
authority similar to that now possessed by the Attorney General 
to seek a preliminary court injunction restraining consummation 
of a merger while adjudication of its legality is pending. 


II. The second bill, the Primacy of Free Enterprise Bill, 
amends the Sherman: Act by having Congress declare that it is 
the policy of the United States to maintain to the maximum 
extent practicable the American system of free competitive enter- 
prise embodied in the antitrust laws. Its purpose is to establish 
a guide for administrative agencies, regulatory bodies and the 
courts in the exercise of their powers over business and arrange- 
ments involving exemptions from the antitrust laws. It creates 
a presumption in favor of free enterprise which will assure that our 
antitrust policy favoring competition is not subordinated unless 
this is found necessary to attain other objectives established by 
Congress. The bill makes it clear that Congress, in authorizing 
administrative bodies to regulate business and industry, intended 
such regulation to supplement and not to supersede our system 
of free competitive enterprise. 

Rulings by administrative bodies and judicial decisions have 
unduly expanded authorized exemptions from the antitrust laws. 
Regulatory bodies and the courts have vacillated in the weight 
required to be afforded to antitrust objectives in determining the 
public interest. This bill establishes a guide so that there will be 
greater consistency in administrative and judicial action in this 
area. Ths bill is a recognition that it is time for Congress to 
reassert positively its belief that while it recognizes that competi- 
tion alone will not always protect the public interest adequately, 
departures from antitrust norms should be kept to a minimum 
and that competition shall be preserved and encouraged in the 
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regulated industries except where it appears that over-riding 
statutory objectives cannot be achieved under competitive con- 
ditions. 

Under the doctrine of primary jurisdiction, the courts of the 
United States have declined to give relief against allegedly 
unlawful restraints of trade if it appeared that administrative 
agencies have been vested with authority to approve some or 
all of the activities challenged as illegal. The courts have with- 
held their powers in these cases out of deference to superior 
technical experience, commonly referred to as “expertise” of 
the regulatory agencies. One result of the application of this 
doctrine of primary jurisdiction, however, has been that the 
Attorney General has been ousted from his prescribed duty to 
enforce the antitrust laws and, in regulated industries, busi- 
ness firms involved in activities illegal under the antitrust laws 
have been granted a greater immunity than intended by Congress. 

As this doctrine of primary jurisdiction has been construed 
by the courts, the Attorney General appearing for the United 
States in its sovereign capacity to prevent and restrain violations 
of its criminal laws has been relegated to the position of a sup- 
plicant before regulatory bodies. Moreover, under existing 
judicial decisions, the Attorney General must go to the administra- 
tive agency even if that body has never approved the activities 
being attacked by the United States and no exemption from the 
antitrust laws has been obtained. 

This bill would make it clear to the courts that it is the in- 
tention of Congress that suits brought by the United States to 
prevent or to punish activities declared to be illegal by the anti- 
trust laws should not be stayed or barred on the ground that any 
other agency of the Government also has jurisdiction over the 
activities challenged by the Attorney General. 


III. The third bill would add a new section to the Clayton 
Act to make the advisory group criteria promulgated by the De- 
partment of Justice mandatory in the organization and operation 
of any Government sponsored advisory organization which brings 
competitors together. These criteria are that meetings must be 
called by and be under the chairmanship of full-time salaried 
Government officials, that agenda for meetings must be initiated 
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and formulated by the Government, that full and complete 
minutes of all committee and subcommittee meetings must be 
kept and that the group's function must be purely advisory. 

While it is essential that Government officials secure the advice 
from industry necessary for them to discharge intelligently their 
administrative responsibilities, it is equally important that pro- 
cedural safeguards be erected to prevent abuses which have been 
shown to exist in the operation of advisory groups. The Antitrust 
Subcommittee’s investigations have demonstrated that in practice, 
the activities of some advisory groups have involved delegations 
to private parties of functions which properly should reside ex- 
clusively in Government officials. 

An advisory group ordinarily consists of a combination of 
competing business interests. As such, meetings provide an 
opportunity for agreements among the participants unrelated to 
their advisory functions. Consequently, procedures regulating 
advisory groups are needed to provide safeguards that reduce op- 

- portunity for concerted industry action detrimental to competi- 
tion or beyond the scope of advisory functions requested by the 
Government. 

Since participants in advisory groups meet and take con- 
certed action to some degree at the request of the Government, 
advisory group procedures must contain methods by which the 
limits of activity requested by the Government may be ascer- 
tained accurately. Without such delineation, the Government 
may be embarrassed in subsequent attempts to prosecute partici- 
pants in advisory groups for unauthorized acts. 

Advisory groups operate under and to a certain extent exer- 
cise authority from the Government. Unless responsible officials 
retain control of the advisory group, this mantie of Government 
authority is subject to abuse by the participants and the Govern- 
ment used as a vehicle for private gain. Such abuses include 
the extraction of competitive information not desired by the 
Government and the compelling of conformance to policies of a 
segment of industry. 

The operation of some advisory groups has resulted in the 
creation of administrative lobbies within the Executive Branch 
of the Government and has placed the interests represented on the 
group in a favored and influential position in the routine opera- 
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tions of government and the solution of public problems. From 
the standpoint of the public policy enunciated in the antitrust 
laws, and the enforcement of those laws, there is not only the 
danger that these private organizations may abuse the circum- 
stances which caused the Government to authorize meetings to- 
gether of the competitors and use such meetings to commence 
or continue overt antitrust violations. There is also the effect that 
the activities of these private groups have on governmental de- 
cisions which have a direct bearing on industrial growth and 
concentration of economic power. 

Any organization created by a Government official to assist 
him by furnishing advice and information necessarily must be con- 
ceived in the context that the organization is to be a govern- 
mental body. This bill would establish procedures regulating 
the conduct of Government created advisory groups to assure that 
all of their operations are those appropriate to governmental 
bodies. 


IV. The fourth bill amends the Clayton Act to exclude from 
taxable income two-thirds of the treble damages awarded private 
litigants who have been injured in their business or property by 
any other person or company as the result of violation of the 
antitrust laws. 

Treble damages are presently awarded under the antitrust laws 
as an incentive to injured persons to appear before the courts 
when antitrust violations affecting them have occurred. Private 
antitrust suits are complex, lengthy, and expensive, and small 
companies especially are under a handicap in protecting them- 
selves from antitrust law violators. Treble damages compensate 
them for the risk to their businesses as well as the time and ex- 
pense to which they are subject in these suits. 

Private treble damage antitrust actions have a twofold pur- 
pose: first, they operate a deterrent to antitrust violations, and, 
second, they are a significant aid to the Government in its en- 
forcement program. It is important to encourage those injured 
to seek redress resulting from antitrust violations inasmuch as the 
Government cannot single-handedly detect and arrest all anti- 
trust violations. 
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The Supreme Court has held (Commissioner of Internal 
Revenue v. Glenshaw Glass Co., decided March 28, 1955) that 
under present law the amount of the treble damages that ex- 
ceeds the plaintiff's actual damages awarded under the antitrust 
laws falls within the compass of gross income and is, therefore, 
taxable. This upset the previous rule that only the actual dam- 
ages awarded in these suits was taxable. 

As an inducement to injured persons or companies to press 
their own suits against antitrust violators, and to insure adequate 
compensation for the risks and expense involved, it is desirable 
to have the two-thirds damages treated as non-taxable income. 
This bill would accomplish that purpose. 


CELLER CALLS FOR STATE LEGISLATION TO MAKE BRANCH BANKING 
Laws AppLy To Ho.pinc ComMPANIES 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and also Chairman of its Antitrust 
Subcommittee, recommended today in testimony before the State of 
New York Joint Legislative Committee to Revise the Banking Laws 
passage of legislation to prohibit any bank holding company operating 
in this State from acquiring in the future any bank located outside the 
district prescribed for State banks. 

Under Mr. Celler’s proposal State bank holding company ex- 
pansion would have to conform to statutory district lines drawn for 
State banks. These lines were intended to prevent giant banking in- 
stitutions in one district from dominating the whole State. 

Mr. Celler observed that “Such legislation would mean that the 
holding company device no longer could be used in this State to cir- 
cumvent statutory district lines. It would stop in its tracks the cur- 
rent attempt by the same management which is restricted in its 
operation under a bank charter, to acquire through a holding company 
a unit bank, operate it in the same manner a branch would be operated 
and flout the expressed will of the legislative body of this State 
regarding the establishment of branches.” 

Mr. Celler testified that the issue of bank holding companies, 
which has been dormant for many years, has been dramatized in 
New York State by virtue of a proposal by the First National City 
Bank of New York (the nation’s second largest bank) to obtain 
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Federal Reserve Board permission, under the Federal Bank Holding 
Company Act of 1956, to form a bank holding company with the 
initial objective of obtaining control of the County Trust Company 
of White Plains (Westchester County’s largest bank by far). The 
entire plan, he pointed out, is designed to evade State branch banking 
laws prohibiting New York City banks from establishing offices outside 
the City limits. 

Mr. Celler added that Federal Reserve Board approval of this 
plan could mean the end of branch district lines in New York State 
without approval of the State legislative body and contrary to the 
wishes of duly constituted State authorities; and undermine the dual 
banking system. It would give First National City Bank not only a 
powerful position in New York City but a dominant position in 
Westchester County. 

Mr. Celler revealed that Mr. Ray M. Gidney, Comptroller of the 
Currency, on December 13, 1956 recommended Board approval of 
this plan “without delay and without investigation of the economic 
aspects or social consequences inherent in the plan, but with utter 
disregard of the public interest.” 

He testified that “Mr. Gidney in his concept of public interest has 
characteristically identified the functions of his office with the private 
interests of the banks he is supposed to regulate. It is the same Mr. 
Gidney who has blithely approved over 300 bank mergers in the four 
years he has occupied the important post of Comptroller of the Cur- 
rency, without once turning down a merger application on the ground 
it would injure competition. Even one or two such refusals would have 
given Mr. Gidney some right to argue that he actually was considering 
competitive aspects. No such refusal has ever emerged from his office. 

Mr. Celler added that in recommending approval Mr. Gidney did 
not deviate from his normal practice of rubber-stamping any monopo- 
listic bank proposal as a matter of routine. 

The First National City Bank proposal, Mr. Celler testified, would 
force other giant banking institutions in New York City in self-defense 
to utilize the same subterfuge and swallow up other banks in this 
State. The plan could initiate a chain reaction until ultimately a hand- 
ful of huge New York City banks through the holding company 
device would be in control of nearly every sizable commercial bank 
in New York. This would mean that the day of independent unit 


banking would have passed. 
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Mr. Celler testified that the Bank Holding Company Act of 1956 
preserved wide authority to the States to enact bank holding legis- 
lation. 

‘The measure which he proposes, it was noted, would supplement 
that Act and enable the State to prohibit, through the corporate de- 
vice, holding companies from being used to evade the branch banking 
laws of this State and defeat the declared policies of the State. 


LEGISLATION 
85TH CONGRESS 
Ist SESSION 
S. 198 





IN THE SENATE OF THE UNITED STATES 
January 7 (legislative day, JANUARY 3), 1957 


Mr. O’Manoney (for himself and Mr. Kerauver) introduced the 
following bill; which was read twice and referred to the Committee 
on the Judiciary 





A BILL 


To amend the Clayton Act, as amended, by requiring prior notification 
of corporate mergers, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 7 of 
the Act entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (38 Stat. 731, as amended; 15 U. S. C. 18), is 
amended— 


(a) by striking out the fifth paragraph thereof; and 
b) by striking out the first, second, and third paragraphs 


thereof, and inserting in licu thereof the following: 


“No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital of, and no corporation 
subject to the jurisdiction of the Federal Trade Commission and 
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no bank, banking association, or trust company, shall acquire, directly 
or indirectly, the whole or any part of the assets of one or more 
corporations, where either the acquiring corporation or the corpo- 
ration in which stock or assets are acquired is engaged in commerce, 
and where in any line of commerce in any section of the country 
the effect of such acquisition of such stock or assets, or the use of 
such stock by the voting or granting of proxies or otherwise, may 
be substantially to lessen competition, or to tend to create a monopoly. 
This paragraph shall not apply to corporations purchasing stock 
solely for investment and not use the same by voting or otherwise 
to bring about, or in attempting to bring about, the substantial 
lessening of competition. Nor shall anything contained in this sec- 
tion prevent a corporation engaged in commerce from causing the 
formation of subsidiary corporations for the actual carrying on their 
immediate lawful business, or the natural and legitimate branches 
or extensions thereof, or from owning and holding all or a part 
of the stock of such subsidiary corporations, when the effect of such 
formation is not to substantially lessen competition. 

“No corporation subject to the provisions of this Act shall acquire, 
directly or indirectly, the whole or any part of the stock, other share 
capital or assets of one or more corporations, where either the 
acquiring corporation or the corporation in which stock or assets 
are acquired is engaged in commerce, where the combined capital, 
surplus, and undivided profits of the acquiring and the acquired 
corporations are in excess of $10,000,000 until the expiration of 
a waiting period of twenty days after delivery to the Commission 
cr Board vested with jurisdiction under the first paragraph of sec- 
tion 11 of this Act and to the Attorney General of notice of the 
proposed acquisitions: Provided, however, That the Commission or 
Board or Attorney General, before the expiration of such period, 
may at the exercise of its or his sole discretion, extend such waiting 
period to a period not exceeding nincty davs by personal service 
of notice or the sending of confirmed telegraphic notice of such 
extension. The notice required to be delivered to the Commission or 
Board and the Attorney Gencral shall set forth the names and ad- 
dresses, nature of business, products or services sold or distributed. 
total assets. net sales, and trading areas of the acquiring corporation 
and the corporation in which stock or assets are acquired. The parties 
shall furnish within thirty days after request therefor such additional 
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relevant information within their knowledge or control as may be 
requested within ninety days after delivery of notice of the pro- 
posed acquisition by the Commission or Board vested with juris- 
diction under section 11 of this Act or by the Attorney General, 
provided that the Commission or Board or Attorney General may, 
in its or his sole discretion, extend the time for furnishing such 
additional relevant information. Any corporation willfully failing 
to give the notice or to furnish the required information shall be 
subject to a penalty of not less than $5,000 or more than $50,000, 
which may be recovered in a civil action brought by the Attorney 
General. Any officer or employee of the Commission or Board or 
Department of Justice who shall make public any information fur- 
nished to the Commission or Board or Attorney General pursuant 
to the provisions of this paragraph, without the authority of the 
Commission or Board or Attorney General, unless directed by a 
court, or unless such information has already been made public, 
shall be deemed guilty of a misdemeanor and upon conviction thereof, 
shall be punished by a fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by fine and imprisonment, in the 
discretion of the court. Failure by the Federal Trade Commission, 
the Attorney General, or other appropriate agency to request addi- 
tional relevant information pursuant to this paragraph or to interpose 
objection to such acquisition within the ninety-day period shall not 
bar the institution at anv time of any investigation by means other 
than those authorized by this paragraph or any action or proceed- 
ing with respect to such acquisition under anv provision of law. 
The Commission or Board vested with jurisdiction under section 
11 of this Act, after consultation with and upon approval of the 
Attorney General, shall, within one hundred and twenty days after 
the enactment of this Act, establish procedures for the waiver by 
the appropriate Commission or Board and the Attorney General 
of all or part of the notification and waiting requirements in appro- 
priate cases or categories of cases. This paragraph shall not apply 
to any acquisition by a corporation of additional shares of stock 
of any other corporation where it may have held or controlled on 
the date of enactment of this amendment, directly or indirectly, 
more than 50 per centum of the voting rights, as represented by 
voting stock or other voting share capital, or such other corporation 
whose stock is being acquired; or to any acquisition of stock when 
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the stock acquired or held does not exceed 15 per centum of the 
voting rights, as represented by the voting stock or other voting 
share capital, of the corporation in which the stock is acquired; or 
to any acquisition of stock, in a single transaction or series of 
related transactions, unless the fair market value of the consider- 
ation paid for such stock in such transaction or transactions exceeds 
$1,000,000; or to any acquisition, in a single transaction or series 
of related transactions, by one corporation of assets of any other 
corporation unless the fair market value of the consideration paid 
for such assets in such transaction or transactions (after deducting 
that portion thereof comprising stock in trade used in the ordinary 
course of the transferring corporation’s business, and transferred 
by such acquisition) exceeds $1,000,000; or to any acquisition of 
stock or assets which, under any specific provision of law, requires 
the approval in advance of a commission or board or other agency 
of the United States, and when so approved is exempt from the 
provisions of this section. Any commission, board, or agency of 
the United States which is authorized by law to approve the acqui- 
sition by one corporation of the stock or assets of another corpo- 
ration where by virtue of such approval such acquisition is exempted 
from the provisions of this section shall promptly notify the Attorney 
General of any application or request for such approval. The pro- 
visions of this paragraph shall take effect one hundred and twenty 
days after their enactment. 

“Nothing contained in this section shall be held to affect or 
impair any right heretofore legally acquired: Provided, That nothing 
in this section shall be held or construed to authorize or make lawful 
anything heretofore prohibited or made illegal by the antitrust laws, 
nor to exempt any person from the penal provisions thereof or the 
civil remedies therein provided.” 


Sec. 2. That section 15 of said Act is amended by inserting after 
the first paragraph thereof the following new paragraph: 


“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquir- 

ing or has acquired stock or assets of another corporation in 
violation of the provisions of section 7 of this Act; and 


“(2) that the enjoining of such acquisition or the mainte- 
nance of the status quo after acquisition pending the issuance 
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of a complaint or the completion of proceedings pursuant to 
a complaint by the Commission under this section and until 
such complaint is dismissed by the Commission or set aside by 
the court on review, would be to the interest of the public, 


the Commission, by any of its attorneys designated by it for such 
purpose, may bring suit in a district court of the United States 
to prevent and restrain violation of section 7 of this Act or to require 
maintenance of the status quo. Any such suit may be brought in 
any district in which the acquiring or the acquired corporation resides 
or transacts business. Such proceedings may be by way of petition 
setting forth the case and praying that such violation shall be en- 
joined or otherwise prohibited, and the court may make such tempo- 
rary restraining order or prohibition as shall be deemed just in the 
premises. In any case where injunction or restraining order is granted 
under this paragraph, the lederal Trade Commission shall proceed 
as soon as may be to the issuance of the complaint and to the hearing 
and determination of the case.” 


851TH CONGRESS 
Ist SESSION 
S. 354 
IN THE SENATE OF THE UNITED STATES 
January 7 (legislative day, January 3), 1957 
Mr. Kerauver introduced the following bill; which was read twice 
and referred to the Committee on Finance 


A BILL 


To amend the Internal Revenue Code of 1954 for the purpose of 
aiding small- and medium-sized business, encouraging industrial 
expansion, encouraging competition, counteracting forces growing 
out of the present tax structure which are bringing about wide- 
spread corporate mergers and consolidations, and for the purpose 
of discouraging the growing concentration of business into a few 
giant corporations, by substituting for the nearly uniform tax rates 

now applicable to corporations of vastly differing sizes a moderate 

graduation of tax rates on corporate incomes. 
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Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That part II of 
the Internal Revenue Code of 1954 (26 U.S. C., part III, sec. 11) 


is hereby amended as follows: 


(a) Subsection (b) (1) and 
follows: 


“(b) Norma. Tax. 


(2) is hereby amended to read as 


“In the case of a taxable year beginning after March 31, 1957, 
the normal tax is equal to 22 percent of the taxable income.” 


(b) Subsection (c) is amended to read as follows: 


“In the case 


of a taxable year beginning after March 31, 1957, the surtax is equal 
to the following amounts of the taxable income: 


If the taxable income is: 
Piet OVER SOI... ncaccnsccsencccoces 


Over $50,000 but not over 
$500,000. 

Over $500,000 but not over 
$1,000,000. 

Over $1,000,000 but not over 
$5,000,000. 

Over $5,000,000 but not over 
$10,000,000. 

Over $10,000,000 but not over 
$50,000,000. 

Over $50,000,000 but not over 


$100,000,000. 


Over $100,000,000 but not over 
$500,000,000. 


Over $500,000,000 but not over 
$1,000,000,000. 


Over $1,000,000,000.................... 





The tax is: 
$0, 0. 
$0, 10% of excess over $50,000. 


$40,000 plus 17° of excess over 
$500,000. 


ery 


$125,000 plus 22% of excess over 
$1,000,000. 


¥ 1,005,000 plus 29% of excess 

over $5,000,000. 
82,495,090 plus 32% of excess 
over $10,000,000. 


$15,255,000 plus 399¢ of excess 
over $50,000,000. 


$34,755,000 plus 42% of excess 


over $100,000,000. 
$202,755,000 plus 49% 
over $500,000,000. 


$447,755,000 plus 53% of excess 
over $1,000,000,000. 


of excess 
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85TH CONGRESS 
lst SESSION 
S. 722 





IN THE SENATE OF THE UNITED STATES 
January 17 (legislative day, January 3), 1957 


Mr. SPARKMAN (for himself and Mr. Tuye) introduced the following 
bill; which was read twice and referred to the Committee on the 


Judiciary 





A BILL 


To amend the Clayton Act to prohibit certain bank mergers and 
provide for more effective enforcement thereof, and for other 


purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 7 
and 15 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (38 Stat. 731 and 736, as amended, 
15 U. S. C. 18 and 25) are amended as follows: 


Sec. 2. That section 7 of said Act is amended by striking the first, 
second, and third paragraphs, and inserting in lieu thereof the follow- 
ing new paragraphs: 


“No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital, and no corporation 
subject to the jurisdiction of the Federal Trade Commission, and 
no bank, banking association, or trust company, shall acquire, directly 
or indirectly, the whole or any part of the assets of another corpo- 
ration if (1) either the acquiring corporation, or the corporation 
from which such stock, share capital or assets are acquired, is en- 
gaged in commerce, and (2) the effect of such acquisition of such 
stock, share capital or assets, or the use of such stock or share capital 
by voting, the granting of proxies or otherwise, may be substantially 
to lessen competition, or to tend to creatc a monopoly, in any line 
of commerce in any section of the country. 
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“No corporation, bank, banking association, or trust company 
subject to the provisions of this Act may acquire, directly or in- 
directly, the whole or any part of the stock, share capital, or assets 
of any other corporation, bank, banking association, or trust company 
where the combined capital, surplus, and undivided profits of the 
acquiring and the acquired corporations are in excess of $10,000,000 
until sixty days after delivery to the Commission or Board vested 
with jurisdiction under the first paragraph of section 11 of this 
Act and to the Attorney General of notice of the proposed acqui- 
sition. Such notice shall set forth the names and addresses, nature 
of business, products or services sold or distributed, total assets, net 
sales, and trading areas of both the acquiring and the acquired cor- 
porations. The parties shall furnish within thirty days after re- 
quest therefor, such additional relevant information within their 
knowledge or control as may be requested within sixty days after 
delivery of notice of the proposed acquisition by the Commission 
or Board vested with jurisdiction under section 11 of this Act or 
by the Attorney General: Provided, That the Commission or Board 
or Attorney General may extend the time for furnishing such addi- 
tional relevant information. Any corporation willfully failing to give 
the notice or to furnish the required information shall be subject 
to a penalty of not less than $5,000 or more than $50,000, which 
may be recovered in a civil action brought by the Attorney General. 
Failure by the Federal Trade Commission, the Attorney General 
or other appropriate agency to request additional relevant informa- 
tion pursuant to this paragraph or to interpose objection to such 
acquisition within the sixty day period shall not bar the institution 
at any time of any action or proceeding with respect to such acqui- 
sition under any provision of law. The Commission or Board vested 
with jurisdiction under section 11 of this Act, after consultation 
with and upon approval of the Attorney General, shall establish pro- 
cedures for the waiver by the appropriate Commission or Board 
and the Attorney General of all or part of the notification and wait- 
ing requirements in appropriate cases and in categories of cases where 
notification and a waiting period is deemed unnecessary to effectuate 
enforcement of this section of this Act: Provided, however, That such 
procedures may be amended from time to time as the Commission 
or Board, upon the approval of the Attorney General, considers 


appropriate. 
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“The notification and waiting period provisions of the preceding 


paragraph shall not apply to the following: 





“(1) any acquisition of stock when the stock acquired or 
held does not exceed 10 per centum of the voting rights, as 
represented by the voting stock or other voting share capital, 
of the corporation in which the stock is acquired; 


(2) any acquisition of stock, in a single transaction or series 
of related transactions, unless the fair market value of the con- 
sideration paid for such stock in such transaction or transactions 


exceeds $2,000,000; 


“(3) any acquisition of stock which does not increase, di- 
rectly or indirectly, the acquiring corporation’s share of voting 
rights in any other corporation; 


“(4) any acquisition, in a single transaction or series of 
related transactions, by one corporation of assets of any other 
corporation if the fair market value of the consideration paid 
for such assets in such transaction or transactions (after deduct- 
ing the portion thereof comprising stock in trade used in the 
ordinary course of the transferring corporation’s business, and 
transferred by such acquisition) does not exceed $2,000,000; 


(5) acquisition by any corporation of bonds or other obli- 
gations without voting rights of any other corporation, securities 
issued by the United States, or by any State, Territory or insular 
possession thereof, or by any political subdivision or public agency 
or instrumentality of one or more of any of the foregoing; 

““(6) any acquisition of real property, solely for office space 
or residential use; 

“(7) any acquisition by any corporation from the Govern- 
ment of the United States; 


“(8) acquisition, solely for the purpose of investment of 
assets, other than voting stock or other voting share capital, by 
any bank, banking association, trust company or insurance com- 
pany, in the ordinary course of its business; 


“(9) acquisition of stock, other share capital, or assets of 
any corporation, if the acquiring corporation, prior to such 
acquisition, owned directly or indirectly, more than 50 per 
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centum of the outstanding voting stock of the corporation whose 
stock, other share capital, or assets are acquired, or if more 
than 50 per centum of the outstanding voting stock of the 
acquiring corporation is owned, directly or indirectly, by a 
corporation which, prior to such acquisition, owned, directly 
or indirectly, more than 50 per centum of the outstanding voting 
stock of the corporation whose stock, other share capital, or 
assets are acquired; 


“(10) any acquisition of stock or assets which, under any 
specific provision of law, requires the approval in advance of 
a commission or board or other agency of the United States, 
and when so approved is exempt under any specific provision 
of law from the provisions of this section: Provided, however, 
That any commission, board or agency of the United States 
which is authorized by law to approve the acquisition by one 
corporation of the stock or assets of another corporation where 
by virtue of such approval such acquisition is exempted from 
the provisions of this section shall promptly notify the Attorney 
General of any application or request for such approval. 


“Except for the provisions of the two preceding paragraphs this 
section shall not apply to corporations purchasing stock solely for 
investment and not using the same by voting or otherwise to bring 
about, or in attempting to bring about, the substantial lessening 
of competition. Nor shall anything contained in this section prevent 
a corporation engaged in commerce from causing the formation of 
subsidiary corporations for the actual carrying on of their legitimate 
branches or extensions thereof, or from owning and holding all or 
a part of the stock of such subsidiary corporations, when the effect 
of such formation is not to substantially lessen competition.” 


Sec. 3. The second and third paragraphs of section 2 of this 
Act shall take effect one-hundred twenty days after their enactment. 
The procedures for the waiver by the appropriate Commission or 
Board and the Attorney General of all or part of the notification and 
waiting requirements in appropriate cases and categories of cases 
required by the second paragraph of section 2 of this Act shall be 
established within one-hundred twenty days after enactment of this 
Act. 
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Sec. 4. That section 15 of said Act is amended by inserting 
after the first paragraph thereof the following paragraph: 


“‘Whenever the Federal Trade Commission has reason to believe— 


“(1) that any corporation subject to its jurisdiction is acquir- 
ing or has acquired stock or assets of another corporation in 
violation of the provisions of section 7 of this Act; and 


(2) that the enjoining of such acquisition or the mainte- 
nance of the status quo after acquisition pending the issuance 
of a complaint or the completion of proceedings pursuant to 
a complaint by the Commission under this section and until 
such complaint is dismissed by the Commission or set aside by 
the court on review, would be to the interest of the public, 


. the Commission, by any of its attorneys designated by it for such 
purpose, may bring suit in a district court of the United States 
to prevent and restrain violation of section 7 of this Act or to require 
maintenance of the status quo. Any such suit may be brought in 
any district in which the acquiring or the acquired corporation resides 
or transacts business. Such proceedings may be by way of petition 
setting forth the case and praying that such violation shall be en- 
joined or otherwise prohibited, and the court may make such tem- 
porary restraining order or prohibition as shall be deemed just in 
the premises. In any case where injunction or restraining order 
is granted under this paragraph, the Federal Trade Commission 
shall proceed as soon as may be to the issuance of the complaint 
and to the hearing and determination of the case.” 


Sec. 5. Section 1905 of title 18 of the United States Code is 
amended by inserting immediately after the word “association,” a 
comma and the words: “or to any report made by any person, firm, 
partnership, corporation, or association in compliance with the third 
paragraph of section 7 of the Act entitled ‘An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes, approved October 15, 1914 (38 Stat. 731, as 
amended; 15 U. S. C. 18).” 

















ANTITRUST NEWSLETTER 419 


85TH CONGRESS 
lst SESSION 
H. R. 2143 





IN THE HOUSE OF REPRESENTATIVES 
January 7, 1957 


Mr. CELLER introduced the following bill; which was referred to the 
Committee on the Judiciary 





A BILL 
To amend the Clayton Act, as amended, by requiring prior notifi- 
cation of corporate mergers, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 7 
and 15 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (38 Stat. 731 and 736, as amended, 
15 U. S. C. 18 and 25) are amended as follows: 


Section |. That section 7 of said Act is amended by striking the 
first, second, and third paragraphs, and inserting in lieu thereof 
the following new paragraphs: 

“No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital and no corporation 
subject to the jurisdiction of the Federal Trade Commission and 
no bank, banking association, or trust company, shall acquire, directly 
or indirectly, the whole or any part of the assets of one or more 
corporations engaged in commerce, where in any line of commerce 
in any section of the country the effect of such acquisition of such 
stock or assets, or the use of such stock by the voting or granting 
of proxies or otherwise, may be substantially to lessen competition, 
or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, 
directly or indirectly, the whole or any part of the stock, other share 
capital or assets of one or more corporations engaged in commerce, 
where the combined capital, surplus, and undivided profits of the 
acquiring and the acquired corporations are in excess of $10,000,000 
until sixty days after delivery to the Commission or Board vested 
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with jurisdiction under the first paragraph of section 11 of this Act 
and to the Attorney General of notice of the proposed acquisition. 
Such notice shall set forth the names and addresses, nature of busi- 
ness, products or services sold or distributed, total assets, net sales, 
and trading areas of both the acquiring and the acquired corpo- 
rations. The parties shall furnish within thirty days after request 
therefor, such additional relevant information within their knowledge 
or control as may be requested within sixty days after delivery 
of notice of the proposed acquisition by the Commission or Board 
vested with jurisdiction under section 1] of this Act or by the 
Attorney General: Provided, That the Commission or Board or 
Attorney General may extend the time for furnishing such addi- 
tional relevant information. Any corporation willfully failing to give 
the notice or to furnish the required information shall be subject to 
a penalty of not less than $5,000 or more than $50,000, which mav 
be recovered in a civil action brought by the Attorney General. 
Failure by the Federal Trade Commission, the Attorney General 
or other appropriate agency to request additional relevant infor- 
mation pursuant to this paragraph or to interpeose objection to such 
acquisition within the sixty day period shall not bar the institution 
at any time of any action or proceeding with respect to such acqui- 
sition under any provision of law. The Commission or Board vested 
with jurisdiction under section 11 of this Act, after consultation 
with and upon approval of the Attorney General, shall establish 
procedures for the waiver by the appropriate Commission or Board 
and the Attorney General of all or part of the notification and 
waiting requirements in appropriate cases and in categories of cases 
where notification and a waiting period is deemed unnecessary to 
effectuate enforcement of this section of this Act: Provided, however, 
That such procedures may be amended from time to time as the 
Commission or Board, upon the approval of the Attorney General, 
considers appropriate. 

“The notification and waiting period provisions of the preceding 
paragraph shall not apply to the following: 


“(1) Any acquisition of stock when the stock acquired or held 
does not exceed 10 per centum of the voting rights, as represented 
by the voting stock or other voting share capital, of the corporation 
in which the stock is acquired; 
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“(2) Any acquisition of stock, in a single traMsaction or series 
of related transactions, unless the fair market value of the consider- 
ation paid for such stock in such transaction or transactions exceeds 
$2,000,000 ; 

“(3) Any acquisition of stock which does not increase, directly 
or indirectly, the acquiring corporation’s share of voting rights in 
any other corporation; 


“(4) Any acquisition, in a single transaction or series of related 
transactions, by one corporation of assets of any other corporation 
if the fair market value of the consideration paid for such assets 
in such transaction or transactions (after deducting the portion thereof 
comprising stock in trade used in the ordinary course of the trans- 
ferring corporation’s business, and transferred by such acquisition ) 
does not exceed $2,000,000; 


(5) Acquisition by any corporation of bonds or other obli- 
gations without voting rights of any other corporation, securities 
issued by the United States, or by any State, Territory, or insular 
possession thereof, or by any political subdivision or public agency 
or instrumentality of one or more of any of the foregoing; 

“(6) Any acquisition of real property, solely for office space 
or residential use; 


“(7) Any acquisition by any corporation from the Government of 
the United States; 


(8) Acquisition, solely for the purpose of investment of assets, 
other than voting stock or other voting share capital, by any bank, 
banking association, trust company or insurance company, in the 
ordinary course of its business; 

“(9) Acquisition of stock, other share capital, or assets of any 
corporation, if the acquiring corpcration, prior to such acquisition, 
owned directly or indirectly, more than 50 per centum of the out- 
standing voting stock of the corporation whose stock, other share 
capital, or assets are acquired, or if more than 50 per centum of the 
outstanding voting stock of the acquiring corporation is owned, di- 
rectly or indirectly, by a corporation which, prior to such acquisition, 
owned, directly or indirectly, more than 50 per centum of the out- 
standing voting stock of the corporation whose stock, other share 
capital, or assets are acquired ; 
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(10) Any acquisition of stock or assets which, under any spe- 
cific provision of law, requires the approval in advance of a com- 
mission or board or other agency of the United States, and when 
so approved is exempt under any specific provision of law from 
the provisions of this section: Provided, however, That any com- 
mission, board, or agency of the United States which is authorized 
by law to approve the acquisition by one corporation of the stock 
or assets of another corporation where by virtue of such approval 
such acquisition is exempted from the provisions of this section shall 
promptly notify the Attorney General of any application or request 
for such approval. 

“Except for the provisions of the two preceding paragraphs this 
section shall not apply to corporations purchasing stock solely for 
investment and not using the same by voting or otherwise to bring 
about, or in attempting to bring about, the substantial lessening of 
competition. Nor shall anything contained in this section prevent 
a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their legiti- 
mate branches or extensions thereof, or from owning and holding 
all or a part of the stock of such subsidiary corporations, when the 
effect of such formation is not substantially to lessen competition.” 


Sec. 2. The second and third paragraphs of section 1 of this Act 
shall take effect one hundred and twenty days after their enactment. 
The procedures for the waiver by the appropriate commission or 
board and the Attorney General of all or part of the notification 
and waiting requirements in appropriate cases and categories of cases 
required by the second paragraph of section 1 of this Act shall be 
established within one hundred and twenty days after enactment 
of this Act. 


Sec. 3. That section 15 of said Act is amended by inserting after 
the first paragraph thereof the following paragraph: 
“Whenever the Federal Trade Commission has reason to believe— 
“(1) that any corporation subject to its jurisdiction is acquir- 
ing or has acquired stock or assets of another corporation in 
violation of the provisions of section 7 of this Act; and 


“(2) that the enjoining of such acquisition or the mainte- 
nance of the status quo after acquisition pending the issuance of 
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a complaint or the completion of proceedings pursuant to a 
complaint by the Commission under this section and until 
such complaint is dismissed by the Commission or set aside 
by the court on review, would be to the interest of the public. 


the Commission, by any of its attorneys designated by it for such 
purpose, may bring suit in a district court of the United States to 
prevent and restrain violation of section 7 of this Act or to require 
maintenance of the status quo. Any such suit may be brought in 
any district in which the acquiring or the acquired corporation re- 
sides or transacts business. Such proceedings may be by way of 
petition setting forth the case and praying that such violation shall 
be enjoined or otherwise prohibited, and the court may make such 
temporary restraining order or prohibition as shall be deemed just 
in the premises. In any case where injunction or restraining order 
is granted under this paragraph, the Federal Trade Commission 
shall proceed as soon as may be to the issuance of the complaint and 
to the hearing and determination of the case.” 


85TH CONGRESS 


Ist SESSION 
H. R. 2545 





IN THE HOUSE OF REPRESENTATIVES 


January 10, 1957 
Mr. Doy e introduced the following bill; which was referred to the 
Committee on Ways and Means 





A BILL 


To amend the Internal Revenue Code of 1954 for the purpose of 
aiding small and medium-sized business, encouraging industrial 
expansion, encouraging competition, counteracting forces growing 
out of the present tax structure which are bringing about wide- 
spread corporate mergers and consolidations, and for the purpose 
of discouraging the growing concentration of business into a few 
giant corporations, by substituting for the nearly uniform tax rates 
now applicable to corporations of vastly differing sizes a moderate 
graduation of tax rates on corporate incomes. 
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Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That part II of 
the Internal Revenue Code of 1954 (26 U. S. C. part II, sec. 11) 
is hereby amended as follows: 


(a) Subsection (b) (1) and (2) is hereby amended to read as 
follows: 


“(b) NormMat Tax.— 


“In the case of a taxable year beginning after March 31, 1957, 
the normal tax is equal to 22 percent of the taxable income.” 


(b) Subsection (c) is amended to read as follows: ‘In the case 
of a taxable year beginning after March 31, 1957, the surtax is equal 
to the following amounts of the taxable income: 


lf the taxable income is: The tax is: 

Not over $100,000........................ $0, 0. 

Over $100,000 but not over 
I lisincaaideiusinsskatiticinalalieiit $0, 10% of excess over $100,000. 

Over $500,000 but not over $40,000 plus 17% of excess over 
a $500,000. 

Over $1,000,000 but not over $125,000 plus 22% of excess 
i | | eee over $1,000,000. 

Over $5,000,000 but not over $1,005,000 plus 29% of excess 
TET es over $5,000,000. 

Over $10,000,000 but not over $2,455,000 plus 32% of excess 
LS ee over $10,000,000. 

Over $50,000,000 but not over $15,255,000 plus 39% of excess 
ae over $50,000,000. 

Over $100,000,000 but not over $34,755,000 plus 42% of excess 
I aihaciecenctsensinconenes over $100,000,000. 

Over $500,000,000 but not over $202,755,000 plus 49% of excess 
SED ccesccenscinccnsesenens over $500,000,000. 

Over $1,000,000,000.................... $447,755,000 plus 53% of excess 


over $1,000,000,000. 
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85TH CoNGRESS 
lst SESSION 


H. R. 264 





IN THE HOUSE OF REPRESENTATIVES 
January 3, 1957 


Mr. Keatinc introduced the following bill; which was referred to the 
Committee on the Judiciary 





A BILL 


To amend the Clayton Act, as amended, by requiring prior notifi- 
cation of corporate mergers. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 7 
and 15 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (38 Stat. 731 and 736, as amended 
15 U. S. C. 18 and 25) are amended as follows: 


Section 1. That section 7 of said Act is amended by striking the 
first, second, and third paragraphs, and inserting in lieu thereof the 
following new paragraphs: 


“No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital and no corporation 
subject to the jurisdiction of the Federal Trade Commission and 
no bank, banking association, or trust company shall acquire, directly 
or indirectly, the whole or any part of the assets of one or more 
corporations engaged in commerce, where in any line of commerce 
in any section of the country the effect of such acquisition of such 
stock or assets, or the use of such stock by the voting or granting 
of proxies or otherwise, may be substantially to lessen competition, 
or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire. 
directly or indirectly, the whole or any part of the stock, other share 
capital or assets of one or more corporations engaged in commerce. 
where the combined capital, surplus, and undivided profits of the 
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acquiring and the acquired corporations are in excess of $10,000,000 
until ninety days after delivery to the Commission or Board vested 
with jurisdiction under the first paragraph of section 11 of this Act 
and to the Attorney General of notice of the proposed acquisition. 
Such notice shall set forth the names and addresses, nature of busi- 
ness, products or services sold or distributed, total assets, net sales, 
and trading areas of both the acquiring and the acquired corpo- 
rations. The parties shall furnish within thirty days after request 
therefor, such additional relevant information as may be required 
by the Commission or Board vested with jurisdiction under section 
11 of this Act or by the Attorney General. Any corporation willfully 
failing to give the notice or to furnish the required information 
shall be subject to a penalty of not less than $5,000 or more than 
$50,000, which may be recovered in a civil action brought by the 
Attorney General. Failure by the Federal Trade Commission, the 
Attorney General or other appropriate agency to interpose objection 
to such acquisition within the ninety-day period shall not bar the 
institution at any time of any action or proceeding with respect to 
such acquisition under any provision of law. The Commission or 
Board vested with jurisdiction under section 11 of this Act, after 
consultation with and upon approval of the Attorney General, may 
establish procedures for the waiver of all or part of the waiting re- 
quirement in appropriate cases. 

“The preceding paragraph shall not apply to corporations pur- 
chasing stock solely for investment when the stock acquired or held 
does not exceed 5 per centum of the outstanding stock or other share 
capital of the corporation in which the investment is made; nor to 
the acquisition by one corporation of the assets of any other corpo- 
ration if such assets do not equal more than the sum of $5,000,000 
or more than 5 per centum of the capital, surplus, and undivided 
profits of either the acquired or the acquiring corporation, whichever 
is less. The term ‘assets’ as used in this paragraph shall not include 
stock in trade sold or held for sale by a corporation in the ordinary 
course of its business. 

“Except for the provisions of the two preceding paragraphs this 
section shall not apply to corporations purchasing stock solely for 
investment and not using the same by voting or otherwise to bring 
about, or in attempting to bring about, the substantial lessening 
of competition. Nor shall anything contained in this section prevent 
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a corporation engaged in commerce from causing the formation of 
subsidiary corporations for the actual carrying on of their immediate 
lawful business, or the natural and legitimate branches or extensions 
thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is 
not to substantially lessen competition.” 

Sec. 2. That section 15 of said Act is amended by inserting after 
the first paragraph thereof the following paragraph: 


“Whenever the Federal Trade Commission has reason to believe 


“(1) that any corporation subject to its jurisdiction is acquir- 
ing or has acquired stock or assets of another corporation in 
violation of the provisions of section 7 of this Act; and 


“(2) that the enjoining of such acquisition or the mainte- 
nance of the status quo after acquisition pending the issuance 
of a complaint or the completion of proceedings pursuant to a 
complaint by the Commissioner under this section and until such 
complaint is dismissed by the Commissioner or set aside by the 
court on review, would be to the interest of the public, 


the Commission, by any of its attorneys designated by it for such 
purpose, may bring suit in a district court of the United States 
to prevent and restrain violation of section 7 of this Act or to require 
maintenance of the status quo. Any such suit may be brought in 
any district in which the acquiring or the acquired corporation re- 
sides or transacts business. Upon proper showing, a temporary in- 
junction or restraining order shall be granted without bond. In any 
case where injunction or restraining order is granted under this para- 
graph, the Federal Trade Commission shall proceed as soon as may 
be to the issuance of the complaint and to the hearing and determi- 
nation of the case.” 
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85TH CONGRESS 


Ist SESSION 
H. R. 7 





IN THE HOUSE OF REPRESENTATIVES 
January 3, 1957 


Mr. PatMan introduced the following bill; which was referred to the 
Committee on Ways and Means 





A BILL 


To amend the Internal Revenue Code of 1954 for the purpose of 
aiding small and medium-sized business, encouraging industrial 
expansion, encouraging competition, counteracting forces growing 
out of the present tax structure which are bringing about wide- 
spread corporate mergers and consolidations, and for the purpose 
of discouraging the growing concentration of business into a few 
giant corporations, by substituting for the nearly uniform tax rates 
now applicable to corpcrations of vastly differing sizes a moderate 
graduation of tax rates on corporate incomes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That part II of 
the Internal Revenue Code of 1954 (26 U. S. C. part II, sec. 11) 
is hereby amended as follows: 

(a) Subsection (b) (1) and (2) is hereby amended to read as 
follows: 

“(b) Normat Tax.— 

“In the case of a taxable year beginning after March 31, 1957, 
the normal tax is equal to 22 percent of the taxable income.” 

(b) Subsection (c) is amended to read as follows: “In the case 
of a taxable year beginning after March 31, 1957, the surtax is equal 
to the following amounts of the taxable income: 


If the taxable income is: The tax is: 
Not over $100,000.............0000000.... $0, 0. 
Over $100,000 but not over 
ih $0, 10% of excess over $100,000. 


Over $500,000 but not over $40,000 plus 17% of excess over 
NESS Ee $500,000. 
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If the taxable income is: The tax is: 

Over $1,000,000 but not over $125,000 plus 22% of excess 
SRN ‘nstnseitdeshidhniedstsnabioin over $1,000,000. 

Over $5,000,000 but not over $1,005,000 plus 29% of excess 
DE ood. over $5,000,000. 

Over $10,000,000 but not over $2,455,000 plus 32% of excess 
a over $10,000,000. 

Over $50,000,000 but not over $15,255,000 plus 39% of excess 
$100,000,000 .......................... over $50,000,000. 

Over $100,000,000 but not over $34,755,000 plus 42% of excess 
LLL i) | | over $100,000,000. 

Over $500,000,000 but not over $202,755,000 plus 49% of excess 
I i over $500,000,000. 

Over $1,000,000,000.................... $447,755,000 plus 53% of excess 


over $1,000,000,000. 


Senate Antitrust Appropriation 

The Senate has passed a resolution (S. Res. 57) authorizing 
the Committee on the Judiciary to expend the sum of $225,000 for 
its study and investigation of the federal antitrust laws during the 
period from February 1, 1957 to January 31, 1958. 


Supreme Court 

The Supreme Court has agreed to rule on whether railroad prefer- 
ential routing agreements violate the antitrust laws. Preferential 
routing agreements, also known as traffic clauses, are often written 
into contracts for the sale or lease of railroad-owned land. 

The railroad antitrust case specifically involves preferential rout- 
ing agreements worked out by Northern Pacific Railway Co. and its 
land-owning subsidiary, Northwestern Improvement Co. The Gov- 
ernment claims the agreements unlawfully restrain trade and restrict 
competition in the shipping business. A U. S. District Court banned 
the agreements, but the High Court agreed to review that decision. 

The railroad denied that preferential routing agreements are 
illegal. They are “normal, natural, and reasonable” and have been 
“usual and customary throughout the history of railroads.” Northern 
Pacific also claimed that competing transportation agencies “have 
grown and prospered and have been and still are in active competition 
with the Northern Pacific.” 
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The High Court also left standing an order continuing a grand 
jury investigation of alleged price fixing in the West Virginia milk 
industry. 

The dairy antitrust investigation was halted last May by U. S. 
District Judge Ben Moore following a dispute over the Government’s 
right to subpoena records of one dairy company. A U. S. Court of 
Appeals, however, ordered Judge Moore to reconvene the grand jury 
so it could finish its investigation. The High Court in effect upheld 
that ruling by declining to review it. 


Senate Banking Committee 

Attorney General Brownell, appearing before the Senate Bank- 
ing Committee, offered to compromise differences between the Justice 
Department and Federal banking agencies on proposed legislation 
to tighten Government controls over bank mergers. 

The Federal Reserve Board and the Federal Deposit Insurance 
Corp. and the Comptroller of the Currency want the exclusive right 
to pass on all bank mergers in advance. The Justice Department 
wants the same power and stricter standards for approval. A stale- 
mate developed last year when the Senate passed the banking 
agencies’ version and the House the Justice Department’s plan. 

Mr. Brownell appeared before the Committee as it concluded 
hearings on an omnibus bank law bill, including the pre-merger ap- 
proval for the banking agencies and offered three changes which 
would “mitigate, if not minimize” his objections. Under questioning 
by Committee members, the Attorney General stated that bank merger 
provisions of the present bill come “perilously close” to granting an 
antitrust exemption for the banking industry. 

One change would provide that the same standards be applied to 
merging banks as are applicable to all corporate mergers under the 
Clayton Act. The bill before the Committee would require the 
banking agencies to judge whether mergers would “lesson competition 
unduly,” which Mr. Brownell considers weaker than the Clayton Act 
standards. 

Another change would be to let the Attorney General offer his 
views on antitrust implications of a proposed bank merger, even 
though the banking agencies would have the final say. Legislation 
before the Banking Committee says the banking agencies “may” 
ask for the Justice Department’s views, but are not obliged to do so. 
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The third change recommended by Mr. Brownell would specify 
that the Justice Department would retain the power to start pro- 
ceedings against banks after they merged, if they violate antitrust laws. 
No such provision is included in the present version. 

Under the compromise, the banking agencies would still have the 
right to allow a merger that restricts competition, if other factors, 
such as failure or bankruptcy of one of the merging banks, warrant 
the bank union. 

Basically, this bill is designed to give the Government control 
over all bank mergers. Action can only be brought at present in 
mergers involving acquisitions of stock, but not those involving pur- 
chase of assets. 


Miscellaneous 

Philco, by bringing a suit for $150-million triple damages against 
Radio Corporation of America, General Electric and American Tele- 
phone & Telegraph Co., has now become the third plaintiff to bring 
an antitrust action against Radio Corporation of America. It has 
joined the Zenith Radio Corp. and the Federal Government in 
charging RCA with “monopolistic practices” with radio-television 
patent pools. The former two actions, brought respectively in 1946 
and 1954, are still pending. 

Philco charges a patent pool conspiracy, which makes RCA’s 
permission necessary to operate in the radio-televison industry, be- 
sides stifling competitive research, increasing costs and giving RCA 
an edge in the business. 

RCA in a blanket denial of the charges described the action as 
an attempt “to throttle development of color television.”” Both AT&T 
and GE likewise denied the charges. 


John B. Poindexter Appointed 
FTC Hearing Examiner 


Appointment of John B. Poindexter of Washington, D. C. as a 
Hearing Examiner for the Federal Trade Commission was announced 
today by Commission Chairman John W. Gwynne. 


Federal Trade Commission Activities 


Quantity Discount Rule on Tires Handed Serious Set-Back by 
U.S. Court of Appeals in an opinion which scored the Federal Trade 
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Commission for its attempt to issue a quantity discount limit on one 
carload of 20,000 pounds on irrelevant findings. Confining its opinion 
to FTC’s findings of fact, the Court stated: “The Commission 
seems to have been primarily concerned with the fewness of avail- 
able purchasers in annual dollar volumes greater than $600,000. 
Obviously, a finding concerning that does not support a rule fixing 
a quantity limit of one 20,000-pound carload.” In thus upholding 
an earlier opinion of a Federal District Court, the Appeals Court 
held that the Commission lacks authority to establish quantity limits 
unless it can demonstrate that the number of buyers available to 
purchase more than 20,000 pounds at one time are so few that their 
larger discounts are “unjustly discriminatory or promotive of monopoly 
in any line of commerce.” 

To approximately 20,000 small independent tire dealers, who 
have found it increasingly difficult to maintain price competition with 
factory-maintained outlets, chain organizations, and heavy-tonnage 
dealers, the collapse of the FTC’s case contained tragic implications. 

Given the authority by the Robinson-Patman Act in 1936 to 
impose quantity discount limits, the Commission allowed this power 
to gather rust until it issued its virtually foredoomed rule on tires 
in January, 1952. The small-business community, having now waited 
21 years without seeing the first successful application of the FTC’s 
power to issue quantity discounts rulings, feels that the Court’s de- 
cision is less a testament to the strength of the attack on the ruling 
advanced by some 19 tire manufacturers than it is a judicial rebuke 
to the Commission for having presented a fundamentally weak case. 

Instantaneous reaction to the Court decision came from the 
National Federation of Independent Business, the organization which 
through the years has spear-headed the drive for issuance of the 
quantity limit discount rule on tires and tubes. George J. Burger, 
vice president of the Federation, telegraphed Victor R. Hansen, 
chief of the Antitrust Division, Department of Justice: “In behalf 
of small business and because of the importance of this case, we 
urge that immediate consideration be taken by the Department to 
appeal the decision to the United States Supreme Court. It is im- 
perative the Department take this action in view of some recent 
decisions of the . . . Supreme Court as it relates to the Federal Trade 
Commission and the Robinson-Patman Act.” 
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